























CASES 


ARGUED AND DETERMINED 


InN THE 


SUPREME COURT OF LOUISIANA, 


IN THE 


WESTERN DISTRICT, AT ALEXANDRIA, 
OCTOBER, 1841. 


PRESENT: 


Hon. FRANCOIS XAVIER MARTIN. 
Hon. HENRY A. BULLARD. 

Hon. ALONZO MORPHY. 

Hon. RICE GARLAND. 


Joun Taytor’s Adm’rs & Oscoop Wurttier’s Curator v. RicHarD 
S. Jerrries’ Adm’rs. 


Clerks of courts cannot certify any thing done in the prosecution of a suit, other- 
wise than by a copy of the minutes or records, unless specially authorized by 
law. 

An endorsement by the clerk of the court of probates on the petition of an adminis- 
trator for the homologation of a tableau of distribution, that it was advertised on 

: acertain day, is not sufficient proof of the publication of the advertisements re- 
quired by law. 


Appeat from the Court of Probates for the parish of Rapides, 
Johnston, J. 

Brewer and Dunbar, for the appellants. 

The opinion of the court was delivered by 

Martin, J. This case was remanded at the October term, 1836, 
with directions to the judge of probates of the parish of Rapides to 
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enquire into the right of the appellants (Taylor & Whittier) to ap- 
peal. 

The court of probates has certified to us that the appellants are 
creditors of the estate of R. S. Jeffries, deceased. 

The appellants now show that there is no other evidence of the 
publication of the advertisement required by law giving notice of 
the filing of the tableau of distribution ten days before its homolo- 
gation, than the mere endorsement of the clerk of probates on the 
back of the administrator’s petition, that it was ‘advertised the 
Jirst of February, 1834.” 

This proof of advertising and notice is evidently insufficient. 
Clerks of courts cannot certify any thing that was done in the pro- 
secution of a suit, otherwise than by a copy of the minutes or 
records of the court, except in cases in which they are specially 
authorized, as in certificates to the record on appeal, and that the 
record has not been brought up on the appeal in time, and the like 
cases. Code of Pr., arts. 586, 589. 

The court of probates in our opinion erred in homologating the 
tableau without proof of the publication and advertisements re- 
quired by law. 

It is therefore ordered that the judgment of the court of pro- 
bates be reversed, and that this case be remanded for further 
proceedings according to law. The costs of the appeal to be paid 
by the estate. 


EEE 
James PINNELL, Tutor, and another, v. Benna Scriser, Adm’r. 


The provision of the Code of Practice requiring the testimony of witnesses before 
‘the courts of probate to be taken in writing, does not give such testimony @ higher 
character than other parol evidence reduced to writing in the form of a deposition; 
and can never be used when the attendance of the witnesses can be procured. 


Appeat from the Court of Probates for the parish of Ouachita, 
Lamy, J. 
Garrett, for the plaintiffs.and mppellontn: 
McGuire, for the appellee. 
| Burzarp, J This case was before us on’ a:former:occasidn, 
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and was then remanded for a new trial, this court having decided 
upon a question of commissions only. See 12 La. 608. 

The heir at law has again appealed from a judgment allowing a 
balance due to the late administrator, whose account had been 
opposed on several grounds. Her counsel has called our attention 
to a bill of exceptions in the record upon which he relies, and from ) 
which it appears, that upon the new trial the judge permitted the 
testimony taken on the former trial to be read, although opposed 
on the ground that the witnesses were still living in the parish, and 
ought to be re-examined, and that the trial being de novoall testimo- 
ny must be introduced anew; but the court was of opinion that it 
might be used as recorded edivence regularly taken, stating at the 
same time that the parties were at liberty to introduce the same 
witnesses and go over the same yround again if they thought pro- ‘ . 
per. We are of opinion that the court erred; no good reason 
suggests itself to our minds why this should form an exception to 5 
the general rule. It is true the Code requires that the evidence } 
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shall be taken in writing in the court of probates, but we think it 
does not thereby acquire a higher character as evidence than other 
parol evidence reduced to writing in the form of depositions, which 
clearly cannot be used when the attendance of the witness can 
be procured. 6 Martin N. S. 353; 5 La. 356. 

But we do not regard the error thus committed by the court so 
important in this case as to make it necessary to remand the cause. 
The written evidence in the record together with the testimony 
adduced on the last trial, are sufficient upon the only points in 
controversy, independantly of the parol evidence taken on the 
former trial, to enable us to render a final judgment. 

Three items only were contested. Ist. Two hundred and 
twenty-eight dollars for bagging and rope used by the adminis- 
trator, for which it is contended he is bound to account. 2d. A 
sum of one thousand dollars which it is argued was improperly 
allowed as per receipt of the deceased: and 3d. The fee of counsel 
for attending to the settlement of the accounts. 

I. The evidence appears to us to authorize the charge of two 
hundred and twenty-eight dollars for bagging and rope, &c., used 
by the administrator and belonging to the estate. This charge is 
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supported by the written acknowledgment of the defendant in the 
record. . 

II. The sum of one thousand dollars was, in our opinion, pro- 
perly allowed the administrator as a credit. Admitting that the 
parol evidence to explain the receipt given by J. L. Scriber was 
incorrectly received, whether that sum was taken from the crop on 
their father’s' estate, or from that of the accountant, appears to us 
quite immaterial. If the crop spoken of be taken to be that of 
Abraham Scriber, the father, of whose estate the defendant was 
administrator, we are to suppose that he had accounted to the heirs 
for that part of the crop, and consequently the heir who received it is 
accountable to him; a@ fortiori, if it was taken from his own crop. 

III. We are of opinion also, that two hundred and fifty dollars 
was properly allowed for the services of counsel. f 

The judgment must be reformed so far as it relates to the two 
hundred and twenty-eight dollars. 

The judgment of the court of probates is therefore reversed, 
and proceeding to render such judgment as in our opinion should 
have been given in the court below; it is further adjudged and 
decreed that the account rendered by the administrator as herein 
amended, be confirmed and homologated, and that he recover of 
the appellant the balance of his account, to wit: the sum of seven 
hundred and forty-four dollars and thirty-seven cents, with costs in 
the court below, and that those of the appeal be paid by the 
appellee. 


Bensamin Gruss and others, Heirs, &c. v. Francis HENDERSON. 


Where the will does not give the seizin of the property to the executor, and he is 
not shown to have had possession of that which is sued for, he will not be respon- 
sible, unless he has neglected to take possession of the estate when entitled to do 
so; and in the last case, the heirs have only the right of demanding an account of . 
his executorship, and the delivery of any property in his possession, or any balance 
due; and this account can only be demanded in the court of probates. 


Appeal from the District Court for the parish of Rapides, Wil- 
son, J. 
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This action was commenced in 1834. The plaintiffs allege in 
their petition that they were decreed by the court of probates for 
the parish of Rapides to be the legal heirs of Benjamin Grubb, who 
died possessed of real and personal property, of which a list was an- 
nexed; that by a decree of the said court, subsequently confirmed by 
the supreme court, the defendant was ordered to deliver to them cer- 
tain notes given by him for the purchase of a tract of land from their 
ancestor; and that as his heirs they are the owners of said notes. 
They further allege, that by the said decree the defendant had been 
ordered to deliverto them all the property of such ancestor, butthat 
he still refused so to do; that George Gordon Grubb and Manuel 
Gordon Grubb, in whose favor the notes were executed, had given 


no consideration for them, and that they were drawn in their favor for- 


the purpose of effecting, illegally, a donation inter vivos to the said 
George and Manuel, who were the illegitimate children of the de- 
ceased. The petition concludes with a prayer that the defendant 
may be ordered to deliver to them the property of their ancestor, 
and to pay them the amount of the said notes, with damages and 
costs. 

The defendant denied generally the allegations of the petition, 
and specially that he had any property belonging to the ancestor of 
the plaintiffs; he claimed a credit on the notes, and a deduction on 
account of deficiency in the land for the purchase of which they 
were given. 

A curator ad hoc was appointed to represent George Gordon 
Grubb and Manuel Gordon Grubb. 

The .case came on for trial at the November term, 1836, Boyce, 
J., presiding. The plaintiffs offered in evidence certified copies of 
the inventory of the estate of Benjamin Grubb; the record of the 
suit of Grubb’s Heirs v. Francis Henderson, before the probate 
court of the parish of Rapides, admitting them as heirs of Benja- 
min Grubb; the record of the suit of Grubb’s Heirs v. Jane Gor- 
don and others, before the same court, rescinding the order for the 
execution of Grubb’s will, and declaring the same null and void ; 
and the dedositions of Maraday Neal and William Dark. The 
testimony of Neal established the facts, that Jane Gordon, other- 
wise called Jenny Grubb, lived with the testator at the time of his 
death and for many years before, as his concubine; that she was 
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never considered his wife ; that Manuel Gordon Grubb and George 
Gordon Grubb were universally regarded as her children, the for- 
mer by Benjamin Grubb, and he latter by a mulatto slave of said 
Grubb named Chance. The evidence of Dark proved that he had 
been sent for by the testator who delivered to him the notes sued for, 
which had been given by the defendant for the land purchased of 
testator, stating that he wished one of them to be applied to the 
payment of his debts, and the others to be given to the two children 
to whom they were made payable; that he stated that the notes 
were drawn in that way that the children might get the money. 
Dark further testified that the mother of these children was not the 
wife of Grubb, but lived with him as his concubine; and that both 
the children were raised by him and claimed as his own. 

There was judgment in favor of the plaintiffs for six thousand 
seven hundred and twenty dollars, with interest, ‘ without preju- 
dice to the claims set up by the plaintiffs for other amounts besides 
that of the notes sued on’; and the case was continued, by consent, 
as to the other demands in the petition. At the November term, 
1837, before Wilson, J., the counsel of the defendant offered the 
depositions of Thomas Neal and William Dark to prove that the 
defendant had never had possession, as executor, of any of the pro- 
perty mentioned in the inventory of Grubb’s estate. 

This evidence was objected to on the grounds: 1. Thatethe de- 
fendant had, in a suit between the present parties, admitted that he 
was in possession as executor, and that he could not be permitted to 
offer parol evidence to contradict his judicial admission. 2. That 
the admission of such evidence would have the effect of permitting 
the defendant to take advantage of hisownwrong. 3. That by law 
it was the duty of the executor to take charge of all the property of 
the succéssion, and not to pay any legacies, though legally made, un- 
til all the debts were first paid out of the proceeds of the sale of the 
movable property. 4. That the inventory having been made at the 
request of the executor, and in his presence, the law implied pos- 
session, and that the executor cannot be permitted to controvett this 
unless dispossessed by some vis major, and without any fault on 
his part. These objections were overruled, the depositions admit- 
ted, and the plaintiffs excepted. 

A copy of the will of Benjamin Grubb, with the order of the 
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court of probates of the parish of Rapides, admitting the same to 
record, was offered in evidence by the defendant ; and excepted to 
by the plaintiffs. | 

The evidence clearly established that the defendant had never 
had possession, as executor, of the property mentioned in the inven- 
tory: and judgment was rendered that the plaintiff should take 
nothing further by his suit than had been allowed by the judgment 
at the November term, 1836, and that the plaintiffs should pay the 
costs since that judgment, and the defendant those which had pre- 
viously accrued, or which might grow out of any further proceed- 
ing on the first judgment. A motion by the plaintiffs for a new 
trial was overruled. The plaintiffs appealed. 

O. N. Ogden, for the plaintiffs. 

Thomas, for the defendant. 

Martin, J. The plaintiffs’ ancestor being desirous to provide 
. for his natural children and their mother, made a will in their favor, 
and afterwards being apprehensive that the will might not be car- 
ried into effect, sold a tract of Jand to the defendant, whom he had 
named as one of his executors, on a credit, and took his notes for 
the price, in the names of and payable to his natural children. The 
plaintiffs being dissatisfied with the will, instituted a suit in the 
court of probates, in which the donation to the natural children was 
revoked, and they accordingly obtained possession of the notes 
which the defendant had given to their ancestor for the land, and 
which had remained in possession of the latter until his death. 
The object of the present suit is the recovery of the amount of the 
notes, and the restoration of the personal property of the deceased 
which still remained in possession of the defendant. In November, 
1836, the case was acted upon as far as it related to the notes, and 
by consent the trial as far as it related to the other claim of the 
plaintiff was postponed until the following term, when there was a 
- judgment of nonsuit in regard to the latter part of the plaintiffs’ 
claim. In the will the personal property of the plaintiffs’ ancestor 
was given to the mother of his natural children; it consisted of 
household furniture, stock, ete. At his death she was permitted by 
the defendant to retain what was thus left to her, and the defendant 
never interfered therewith; the plaintiffs for nearly twelve years 


made noclaim: It does not &ppear to us that the court erred. The 
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defendant is not shown to have ever had any part of the property 
in his possession, he therefore cannot be liable otherwise than if, 
as executor, he neglected to take possession of the estate, having a 
right so to do; and on this hypothesis the heirs have only the right 
to demand an account of his administration as executor, and the 
delivery of any property of the estate in his possession, or any ba- 
lance which may appear due from him; this account can only be 
demanded in the court of probates. The will does not give the 
seizin of the property to the executor. 


Judgment affirmed. 


Joun T. Fautx v. Tuomas T. Crack. 


Failure of consideration, will be no defence by the maker, to an action by the pur- 
chaser of a note sold at a sheriff’s sale, unless it be proved that the purchase was 
made with knowledge of such defence. 


AppeEaL from the District Court of Ouachita, Wilson, J. 

McGuire, for plaintiff and appellant. 

Garrett, for appellee. 

Morpuy, J. A tract of land purchased of the estate of the late 
Gabriel J. Griffing, by one P. Averett, for five hundred and sixteen 
dollars, was afterwards sold by the latter to the defendant for one 
thousand five hundred dollars, payable in three notes of five hun- 
dred dollars each, drawn to the order of the seller, and maturing 
on the Ist of March of the years 1837, 1838 and 1839. In this 
sale it is mentioned that the property is subject to a mortgage in 
favor of Griffin’s estate for the five hundred and sixteen dollars. 
The plaintiff, a judgment creditor of Averett, caused the second 
and third of these notes to be seized and sold under an execution 
against his said debtor, and bought them himself for the sum of 
two hundred dollars. The present suit is brought on the first of 
these two notes which became due on the first of March, 1838. 
The answer admits the execution of the note sued on, but avers 
that’ plaintiff ought not to have or maintain this action, because the 
consideration for which defendant’s note was given has. entirely 
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failed, and had failed before it came into the plaintiff’s possession, 
of which fact he had full notice at the time of the sale of said 
note, and because defendant has been actually deprived of his pos- 
session of the property for which this note was given in part 
payment, by a decree in favor of Grifling’s estate. The inferior 
court, rendered a judgment in favor of defendant, from which 
plaintiff has appealed. 

The record shows that in an hypothecary action instituted 
against defendant by Hempken, as administrator of Griffing’s 
estate, a judgment was rendered decreeing him to pay the price 
yet due on the property by Averett, or to abandon it. The defen- 
dant thereupon made a relinquishment of the mortgaged premises, 
which were sold to satisfy this demand. 

It is clear that the defendant having been thus evicted by reason 
of an incumbrance against which his vendor was bound by law toe 
guarantee him, he would have been justified in refusing te pay the 
notes by him given for the purchase of the property, had they 
been sued on by said vendor; but this defence cannot be opposed 
to the plaintiff, who has become the purchaser of this note at the 
public sale made by the sheriff, unless it be proved that he pur- 
chased it with a knowledge of such defence. It appears on this 
head, that. on the day that the sale of these notes took place, a 
public proclamation was made at the instance of defendant that the 
notes would not be paid, as he had a good defence to make against 
them, and that written notices to the same effect were posted up at 
the court house door and at a public tavern in Monroe. It appears 
moreover that plaintiff’s agent purchased these notes after having 
seen these notices, and after having been fully warned by de- 
fendant that he would resist the payment of these notes, and had a 
good defence against them. Although the nature and merits of 
this defence were not disclosed (at least the evidence does not in- 
form us that they were), we incline to believe that the warning 
given was sufficient to put a prudent person on his guard. The 
plaintiff cannot now complain, if defendant sets up against him the 
failure of the consideration for which he gave this note. He took 
the risk of the defence which might be made, and obtained these 
notes for a trifling amount, whieh he did not even disburse, as it 
was credited on the execution he had taken against Averett, under 

VOL. I. 2 
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a judgment which had been assigned to him. It turns out to be 
an unsuccessful speculation, in which he loses however only the 
chance of being paid a bad debt. Our attention has been called 
to the testimony of the attorney of Hempken, the administrator of 
Griffing’s estate. He testifies that he proposed to defendant to 
dismiss the hypothecary action brought against him if he would 
pay the first note of five hundred dollars due Averett, in March, 
1837, but that the defendant answered that he would not do so, as 
he could, if the property were sold under the mortgage, get clear 
of his three notes to Averett of five hundred dollars each. It does 
not appear whether Hempken’s attorney had then in hand the note 
proposed to be paid, and was ready to deliver it to defendant, and at 
the same time cancel the mortgage in favor of Griffing’s estate. But 
even if such had been the proposition, however apparently fa- 
vorable, defendant was under no obligation to accept it. His 
answer shows a readiness or determination, perhaps not very 
commendable, to free himself from the obligations of his contract 
with Averett, which he no doubt considered as an onerous one; 
but whatever were his motives for refusing the offer, they cannot 
vary the legal rights which he derives from the failure of his 
vendor to comply with his obligations towards him. 
Judgment affirmed. 


Ausert Nantz v. Exvizasetu Wyatt, widow, and others heirs 
of Jesse Wyatt—FRepERIcK Lowe,° warrantor. 


A compromise by a tutrix will not be binding on the minor, unless subsequently 
ratified by the latter. 


Appeat from the District Court for Ouachita, Boyce, J. 

Garrett and Downs, for the plaintiff. 

McGuire, for the defendants and warrantor, appellants. 

Martin, J.. The plaintiff claims a slave named David as his 
property, which is in the possession of the defendants. The latter 
deny the right of the plaintiff to said slave, and set up title to him 
under Jesse Wyatt, deceased, the late husband of the widow Wyatt, 
and father of her children and heirs, who purchased this slave for a 
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valuable consideration from Frederick Lowe, who is cited in war- 
ranty. 

Lowe pleaded the general issue, and averred that he married the 
plaintiff’s mother, Elizabeth Nantz, who was then in possession as 
the owner of the slave in contest; that she was much in debt, and 
that the slave was sold to relieve her, the sale being effected by him, 
and the money arising therefrom appropriated to the payment of 
herdebts. The defendants and warrantor have appealed from a 
judgment decreeing the restoration of the slave, and against the 
latter in warranty. . 

The record shows, that the slave was transferred to the plaintiff 
when a minor, by one John Steen, in consequence of a compromise 
between his mother and tutrix and the said Steen, by which she 
transferred to the latter all the right of the plaintiff, her son, in the 
estate of his grandmother. That afterwards Frederick Lowe hav- 
ing married the plaintiff’s mother and tutrix, sold the slave to Jesse 
Wyatt, the late husband and father of the defendants. It is clear 
that the plaintiff was not bound by the compromise made by his 
mother, on his-behalf, with Steen; but it is equally clear, that he 
had the right of ratifying this compromise and claiming the slave 
as his property. The institution of this suit is evidence of the 
ratification. Lowe, the husband of plaintiff’s mother, had no right 
to sell the slave so as to effect the plaintiff’s title, or transfer that of 
his wife, even if she had any. Wyatt, therefore, acquired nothing 
by his purchase from Lowe. His widow and children are conse- 
quently without a shadow of title to the slave in contest. Lowe 
having sold a slave, which did not belong to him, judgment was 


properly given against him as warrantor. 
Judgment affirmed. 


Es 


Cates R. Parker v. Jonn H. Hewirr. 


Interrogatories by defendant to the plaintiff, though sworn to be material to the de- 
fence, will be struck out, when evidently propounded only for delay. 


AppEat from the District Court for Ouachita, Wilson, J. 
Garrett, for the plaintiff. 
Copley, for the defendant and appellant. 
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Martin, J. This is an action against the maker of a promissory 
note, which expresses on its face, that it is for ‘money which the 
plaintiff advanced to the defendant to enter land and which he ap- 
propriated to his own use.’ The note is made payable to the 
plaintiff’s order with ten percent interest from the date. 

The defendant pleaded as an exception that the note was not 
given as a negotiable instrument, but merely as an acknowledgment 
of a sum of money in deposit in the hands of the defendant, subject 
to future arrangement. 

On the merits he averred that he owed nothing; and that the money 
was advanced for the purpose of locating two floats, the plaintiff 
agreeing to furnish the numbers of the‘land to be floated on, and to 
pay him the further sum of $520, which he has failed and refused 
to do, although the defendant avers he was ready to comply on his 
part. He then pleads the sum of $520 in reconvention. There 
was judgment for the plaintiff, and the defendant appealed. 

An interrogatory was propounded by the plaintiff in his petition 
to the defendant touching the claim sued en, which was ordered to 
be answered on a particular day in open court, which the defendant 
did not answer. He propounded interrogatories in his answer in 
turn to the plaintiff, to which the counsel of the latter objected, and 
moved that they be stricken out, which motion and objections were 
sustained by the court, and the defendant’s counsel took a bill of 
exceptions. : 

It does not appear that the court erred. The defendant acknow- 
ledged he had received the sum of money claimed, to be invested 
in lands for the plaintiff, but which he had applied to his own use. 

The plaintiff resides in Georgia, and the district judge considered 
the interrogatories as a means of obtaining delay only. He had 
interrogated the plaintiff with a view of obtaining from him an 
acknowledgment that it was his fault that the money was not ap- 
plied to his (the plaintiff’s) object. Admitting this to be the case, 
the defendant was not relieved from the obligation of returning 
money which he acknowledged he had appropriated to his own 
use. 

The execution of the note was admitted; and the defendant has 
failed to establish any of the matters set up in his defence. 
Judgment affirmed. 
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Davip Stransrovucn, Adm’r v. Jsatan GARRETT, Adm’r. 


A court of probate of another parish than that in which a succession is opened, 
cannot order the payment of a debt due by the succession, even when such debt 
is pleaded in reconvention toan action by the administrator. The court of pro- 
bates of the parish in which it was opened, is alone competent to order the pay- 
ment of the debts, 


A letter of one of the parties cannot be used in evidence only to prove a particular 
fact, and the rest of its contents, though relating to the same subject, be excluded ; 
the statements must be taken all together. 


Appeat from the Court of Probates for the parish of Ouachita, 
Lamy, J. 

Downs and Copley, for the plaintiff and appellant. 

Defendant, in propria persona. 


Butuarp, J. This is an action brought by the administrator of 
the estate of Jesse Harper against the estate of the late J. M. Faulk, 
to recover the sum of five hundred dollars, alleged to have been 
placed in his hands by the plaintiff’s intestate, and which he alleges 
was not employed according to his instructions. 

The defendant pleads that Jesse Harper’s estate is indebted to 
that of Faulk, administered by him, for monies advanced by him in 
the purchase of public lands, and for his services in purchasing and 
locating floats, in the sum of $3550, which he pleads in compensa- 
tion and reconvention, and he prays for judgment against the plain- 
tiff in reconvention. 

The defendant recovered the sum of fifty dollars on his reconven- 
tional demand, and the plaintiff appealed. 

The judgment in this respect is clearly erroneous. The probate 
court of Ouachita is incompetent to order the payment of a debt 
due by the succession of Harper, which was opened in the parish of 
Madison. It is the court of probates for the latter parish, which 
alone is competent to order the debts due by the estate to be paid 
according to their rank. 

Upon the merits, it appears from the correspondence between the 
two deceased persons and other evidence, that Harper placed in the 
hands of Faulk the sum of $500 for the purchase of floats. That 
he did purchase four at $125 each, and that the principal expressed 
himself satisfied with the acts of his agent. But in consequence of 
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the refusal of the late Register at Ouachita, to act for some time 
immediately preceding the 19th of June, 1836, when the pre-emp- 
tion law of 1834 expired, the purchase of the public lands, to which 
the holders were entitled on paying the government price, could 
not be completed. Of -this fact Harper was informed. 

An attempt on the part of the plaintiff, to use in evidence a letter 
of Faulk, only to prove a particular fact admitted in the letter, and 
to exclude the balance, although the whole related to the same sub- 
ject, was properly repelled by the court, who held that the state- 
ments must be taken all together and could not be divided. 

It was obviously not the fault of Faulk, that the purchase was 
not completed. The funds in his hands appear to have been 
exhausted by the purchase of the pre-emptioners the right to enter 
the public lends as designated by Harper. Whether the same lots 
were afterwards sold by the officers of government or not, is not 
material in this case. Faulk is admitted to have died in April, 
1837. His agency then ceased, and Harper survived until August, 
1838. It was perhaps not too late at the death of Faulk to complete 
the purchase of the land, but there is no evidence to show, that the 
obstacles were removed at that time. We therefore forbear to ex- 
press any opinion, whether the evidence offered to prove that the 
same lots were sold in 1838 to other persons, was legal and suffi- 
cient. Nothing which occurred after the death of Faulk, can 
change his liability. 

The judgment of the probate court is therefore reversed; and 
proceeding to give such judgment as in our opinion should have 
been rendered below, it is further decreed, that there be final judg- 
ment for the defendant, and that the plaintiff pay the costs of both 
courts. 
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Marta Grirrinc, Administratrix, v. GEorce H. Catpwett, James 


H. Bricuam and Sotomon W. Downs. 


A judgment by default ona promissory note or other obligation alieged to have been 
signed by the defendant, cannot be made final without proof of the signature. 
Art. 324 of the Code of Practice does not dispense with this proof; the obligation 
of the defendant to confess or deny his signature does not arise until he answers. 

Where there is no evidence that defendant had more than one domicil, it is unneces- 
sary to state in the sheriff ’s return, that service of petition and citation was made 
at his wsval domicil. 

It is not necessary that it should appear from the sheriff’s return, that the copies of 
petition and citation served on the defendant were sealed with the seal of the court, 
and certified by the clerk to be true’ copies. 

A creditor has'the,right, but he is under no obligation to inelude the principal and 
surety in the same suit; and if he do, his right to judgment against the surety 
does not depend on his right to judgment against the principal. 

A surety cannot require the creditor to sue the principal debtor before resorting to 
him for payment; his remedy is to pay the debt, and exercise the ereditor’s rights 
against the debtor to which he is subrogated, or to proceed under art. 3026 
of the Civil Code. 


Appeat from the District Court for Ouachita, Wilson, J. 

This was an action ona promissory note A judgment by default 
was confirmed against the defendant, Caldwell; the other defendants 
separated in their answers. Brigham answered that the plaintiff 
had not used due diligence in proceeding against the principal 
debtor, who had unincumbered property in the parish more than 
sufficient to satisfy the debt, and prayed that it might be discussed 
before proceeding against him. The answers of Downs contained 
the same allegations; and prayed for a discussion of the property 
of the principal debtor, and that any amount for which the securities 
might be liable should be divided between them. 

The execution of the note was proved; and that the principal 
and each of the securities were possessed of sufficient property to 
satisfy the debt. Judgment was given against Brigham and Downs 
for the amount of the note to be equally divided between them, pro- 
vided that the judgment should first be executed against the prin- 
cipal, Caldwell. A motion fora new trial being overruled, the 
defendants appealed. 

McGuire, for the plaintiff. 

Copley and Downs, for the defendants. 
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 Griffing, Adm’x, v. Caldwell et al. 





Martin, J. The defendants are appellants from a judgment 
against Caldwell and his co-defendants, Brigham and Downs, as his 
sureties on a promissory note. ® 

The defendant, Caldwell, urges in this court, that there is no 
evidence of a legal service of petition and citation on him, the she- 
riff’s return stating that copies'were left at his domicil, instead of 
showing they were left at his wseal domicil; and that it in no wise 
appears from the sheriff’s return that the copy served on him was 
sealed and certified by the clerk to be a true copy of the one on 
which he makes his return, or that the original citation had the seal 
of the court; that as ke was not duly cited, judgment by default 
was irregularly taken against Him; and if it had been regularly 
taken it was illegally made final, as there was no proof of his sig- 
nature. 

It has been contended that there was no necessity of proving the 
defendant’s signature because it was not specially denied. The 
Code of Practice, art. 324, provides that ‘the defendant shall be 
bound in his answer to acknowledge expressly, or to deny his sig- 
nature.’ This obligation does not arise until the defendant answers. 
The court therefore, in our opinion, improperly permitted the judg- 
ment to be made final without proof of the defendant, Caldwell’s, 
signature. ‘The Code of Practice expressly provides that ‘ no defi- 
nitive judgment shall be given until the plaintiff proves his demand. 
This proof is required in all cases;’ art. 312. Judgment by de- 
fault although improperly made final, was correctly taken, for the 
defendant had been properly cited. Nothing shows that he had more 
than one domicil. It was therefore unnecessary to state that service 
had been made at his usyaldomicil. In the case of Bryan’s Adm’r v. 
Sprewell, 16 La. 313, we held, that ‘although the seal of the court 
does not appear to the citation as it is copied into the record, non con- 
stat that it was not affixed to the original, and we are bound to pre- 
sume that the clerk did his duty.’ That case cannot be distinguished 
from the present one. 

This case must therefore be remanded to afford the plaintiff the 
opportunity to make the necessary proof required to make the 
judgment final. 

The counsel for the sureties contends that no judgment can-be 
had against them, until one is rendered against the principal; for 
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they would in that case be deprived of the plea of discussion; and 
that it follows as a corollary that if judgment is reversed as to the 
principal, it must also be reversed as to the sureties. 

The benefit of discussion must be demanded by the surety, who 
must point out the property to be discussed, and furnish a sufficient 

sum of money to carry it into effect. This has fot been done in 
the present case. Civ. Code, arts. 3015, 3016. 

No law requires a creditor to obtain judgment against the prin- 
cipal and sureties simultaneously ; nor against the principal before 
he proceeds against the sureties. ‘The surety cannot require the 
creditor to sue the principal debtot before resorting to him for pay- 
ment. His remedy is to pay the debt and exercise his creditor’s 
rights against the debtor, to which he is subrogated by the pay- 
ment, or to proceed under article 3026 of the Ciy. Code ;’ Boutté, 
f.m. ¢., v. Martin et al., 16 La. 183. 

The Civil Code also provides ‘that the creditor may include in 
the same suit both the debtor and the surety. If he obtains judg- 
ment against both, the surety who is entitled to the benefit of discus- 
sion, may insist that the judgment shall be first executed against 
the principal debtor.’ Idem, art. 3020. 

The creditor has the faculty, but he is under no obligation, to 
include the principal and surety in the same suit. If he does, his 
right to judgment against the surety does not depend on his right 
to obtain judgment against the principal: for the Code says.if he 
obtain judgment against both, which implies that he may have it 
against either, the surety may insist upon its being first executed 
against the principal debtor. 

It is therefore ordered that the judgment of the district court so 
far as it relates to the defendants, Brigham and Downs, be affirmed 
with costs, except that part which directs execution to be first issued 
against the principal debtor, which part is hereby reversed. And 
that so far as it concerns the defendant,Caldwell, that it be reversed; 
and that the case be remanded for further proceedings on the judg- 
ment taken by default ; and that the plaintiff and appellee pay the 
costs of the appeal. 
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Same CaseE—On aN APPLICATION FOR A RE-HEARING. 


Any objection to the amendment of a judgment, on the ground that the answer of 
appellee requesting it, was not filed three days before that fixed for the trial, as 
required by art. 890 of the Code of Practice, will. be considered to have been 
waived, where the case was fixed by the appellant before the expiration of the 
three days allowed for filing the answer. 


Downs and Copley, for the appellants, prayed for a re-hearing. 

Gartanp, J. This case was before us at the October term 1840, 
16 La., 294; has again been before us at the present term, 
and is a third time presented on an application by Brigham & 
Downs for a re-hearing. 

The suit was commenced in September, 1839, on a promissory 
note, the plaintiff residing in a different parish from the defendants. 
At the first term, a continuance was obtained by an exception, that 
made it necessary for the plaintiff to produce her letters of 
administration. At the Spring term 1840, answers were filed by 
the applicants for a re-hearing, in which they did not deny the 
justice of the plaintiff’s claim, but allege they are sureties, and that 
their principal is able to pay the debt. A judgment by default was 
taken against Caldwell, and a final judgment given against him 
and his securities, granting to the latter the benefit of discussion ; 
from this judgment they all appealed. At the last term of this 
court, they brought up a defective record, the clerk having omitted 
to include in it the order entering a default against Caldwell. A 
certiorari had to issue to complete the record, and the defendants 
had a continuance for a year. On the first day of the present term, 
the amendment to the record was filed, and the cause fixed for trial 
on the third day, the counsel consenting thereto. The counsel for 
the plaintiff, in their answer to the petition of appeal, asked an 
amendment of the judgment so as to make Brigham & Downs 
directly liable. The parties proceeded to trial, and one of the de- 
fendants in his argument objected to amending the judgment, be- 
cause the answer requesting it had not been filed three days before 
the day fixed for trial, according to article 890 of the Code of Prac- 
tice, but at the same time went on with the argument, and insisted 
no judgment could be rendered against Caldwell, the principal, as 
it did not appear from the record, that his signature to the note had 
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been proved. This objection proved fatal to the plaintiff’s claim 
_against him, and the sureties then contended no judgment could be 
rendered against them, as the principal was discharged. We 
thought differently, held them bound, and deprived them of the 
plea of discussion, as the same record showed they had not entitled 
themselves to it. 

They now apply for a re-hearing, because the answer was not 
filed three days before the argument. We cannot grant it. The 
appellants, by setting their cause for trial before the expiration of 
the three days which the appellee had to file her answer, has in 
our opinion waived any objection of the kind. When the cause 
was Called, the three days allowed the appellee to file her answer 
had not elapsed, and it was not too late to do it under the system of 
practice pursued here. | 

The defendants have availed themseives of every technicality to 
delay the payment of this debt, and have finally been caught in 
their own toils ; we shall not relieve them. 

Re-hearing refused. 


Cuartes Pires v. [satan Garrett, Adm’r. 


In an action against a party for the proceeds of certain floats, or pre-emption rights 
of settlers on the public lands, sold by him as agent for the plaintiff, the name of 
the settler, as well as the range, township, and section of the public land, on 
which the settlements were made, should be stated. 


Arreat from the Court of Probates for the parish of Ouachita, 
Lamy, J. 

Copley and Downs, for the plaintiff and appellant. 

Defendant, in propria persona. 

Martin, J. This is an action against the estate of John M. Faulk 
for $1260, which.the administrator declines allowing. The petition 
states, that the plaintiff claims from the said estate the proceeds of 
certain floats of the value of $1110, put into the hands of the de- 
ceased for sale, which were delivered to the latter, who undertook 
to dispose of them for the plaintiff ’s benefit, but for which he never 
rendered an account. The plaintiff further claims the amount of 
two notes, one for $50, due by S. Allen, and the other for $100, 
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due by S. Cheesborough, which the deceased also undertook to 
collect, and has never accounted for. ; 

The defendant waived service of the petition,.and admitted that 
these claims had’ been presented to him, but he had not thought 
himself authorized to allow them. There was judgment for the 
plaintiff for $45, and for the return of Cheesborough’s note to 
him. The plaintiff appealed. 

The sum of $45, for which judgment was given, is the proceeds 
of Allen’s note, after deducting $5 for commission. The court of 
probates seems to have sustained the defendant’s opposition to the 
plaintiff’s claim for the floats, on account of the imperfect and in- 
definite manner in which it was set forth, not describing the floats 
as they might have been, by specifying the names of the persons 
who were the original settlers, and as such entitled to pre-emption 
rights, and also by stating the range, township and section on 
which the settlement was made. As these floats were a hope, 
(rather than a right,) which might be defeated by the inability of the 
purchaser to kocate them, it was material, that the name of the 
settler should be given, for he was liable for the price he had re- 
ceived, if the purchaser failed in effecting a location. 

It does not appear to us, that the court erred: especially as there 
is no other evidence of the plaintiff’s claim respecting the floats, 
than a letter of the deceased, in which they are mentioned in a very 
vague manner. 

The defendant amended his ‘answer by a plea of the general 
issue ; which required from the plaintiff full proof of his claim. 

It appears to us however, that the rights of the plaintiff to 
the proceeds of these floats ought to be reserved to him, that 
they may be exercised ,hereafter, if he think proper. 

It is therefore ordered, that the judgment of the court of pro- 
bates be affirmed; reserving, however, the right of the plaintiff 
to claim the proceeds of the floats mentioned, in the same man- 
ner as if no suit had been brought; the costs of the appeal to 
be borne by the defendant and appellee, 
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ExvizaBetH Wuat ey v. Pascat Austin, Adm’r. 


A judgment in a suit against an administrator, ordering a claim against the succes- 
sion to be paid with privilege, though the question of privilegé may have to be 
settled afterwards, contradictorily with the rest of the creditors, is final as to the 
administrator, and may be appealed from by him. : 


Mismanagement, or failure to pay over money received, gives no privilege upon the 
the property of an agent. 

- Privileges are only allowed where the law expressly accords them. 

The privilege of a depositor is only upon the price of the thing deposited, where it 
has been sold. fl 


It is of the essence of the contract of deposit, that the thing deposited is to be pre- 
served and returned in kind. 


Apreat from the Court of Probates for the parish of Catahoula, 
Taliaferro, J. The defendant was administrator of the estate of 
Thomas Bryan, deceased. 

Garrett, for the plaintiff. 

Phelps, for the defendant and appellant. 

Gartanp, J. The plaintiff, in the year 1838, delivered to Bryan, 
a short time previous to his death, her crop of cotton, to be sold by 
him, and the proceeds paid to her. Inthis matter Bryan acted as 
the friend of plaintiff, she being unacquainted with business mat- 
ters. The cotton was to be shipped to and sold in New Orleans, at 
the cost and risk of plaintiff. Bryan consigned the cotton to Messrs. 
A.Ledoux & Co., by whom it was sold, and it is admitted the nett 
proceeds amounted to $1115 61, which were placed to the credit 
of Bryan, who died before paying over any portion thereof to plain- 
tiff. When Bryan’s estate was inventoried, the sum of $701 83 
was standing to his credit on the books of Ledoux & Co., and he 
had in cash $118. He also possessed a property inventoried at 
$62,204 38, more than half of which consisted of debts owing him 
asamerchant. In the record it is stated, ‘it is feared, though not 
yet fully ascertained, that the succession of Bryan will prove in- 
solvent ;’ and in the argument the insolvency is admitted. 

Upon a statement of facts made and signed by the counsel of the 
plaintiff and defendant, the case was submitted to the probate judge, 
who gave a judgment for the plaintiff for the nett proceeds of the 
crop, and recognized the claim as a privilege against the succession; 
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to be paid as such by the administrator. From this judgment he 
appealed. 

The plaintiff moves to dismiss the appeal, because, he says the 
judgment is not final, but merely interlocutory, and causes no irre- 
parable injury, because the question of privilege must be settled 
hereafter, contradictorily with the other creditors. This may pos- 
sibly be true; but so far as the administrator is concerned, the 
judgment is certainly final. It orders him to pay a certain sum, 
and allows the plaintiff a privilege for the amount. Because that 
judgment cannot be executed immediately, is not a reason why it 
is not final. The appeal must therefore be maintained. 

On the merits of the case, the judge of the court of probates 
was correct in giving judgment for the amount claimed, as a debt 
owing by the deceased ; but he erred in allowing it to be paid asa 
privileged debt. The art. 3152 of the Code is express, that privi- 
leges can only be allowed, when the law accords them in terms, 
and this court have so decided in many cases. From the evidence 
it is clear, that Bryan was only an agent of the plaintiff to sell her 
crop of cotton; it was put into his hands to sell and dispose of, not 
to be preserved and returned in kind, which is the essence of the 
contract of deposit. Civ. Code, arts. 2897, 2915. For mismanage- 
ment or failure to pay over money received, no privilege is given 
upon the property of an agent, and the privilege given to the de- 
positor is only upon the price of the thing deposited, if it has been 
sold. Civ. Code, art. 2933. 

It may be, if the plaintiff ean prove that the funds on hand at 
the time of the death of Bryan, or those in the hands of Ledoux & 
Co., at that period, were the proceeds of her cotton, which Bryan 
had shipped, that she might claim the amount as being her property, 
and not forming a part of the succession, in which event she would 
have to enter any sum so recovered as a credit upon the present 
demand. 

The judgment of the probate court is therefore reversed so far as 
it accords a privilege to the plaintiff for the amount claimed and ad- 
judged to her, and affirmed so far as it relates to the sum ordered 
to be paid; the plaintiff and appellee paying the costs of this 
appeal. . 
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Appnia Bronaven v. Merapay NEAL. 


In doubtful cases the conclusion should be in favor of the party who strives to avoid 
a loss, rather than in favor of one who seeks a gain. 

One sued as security on the promissory note of an insolvent, may plead in compen- 
sation and reconvention an amount of money due the prineipal debtor, in the 
hands of plaintiff, for which the latter had given no consideration ; and interest 
will be allowed on it from the date of the judgment. 


AppraL from the District Court for the parish of Rapides, 
King, J. ' 

Thomas and Ogden, for the plaintiff and appellant. 

Dunbar, Hyams and Elgee, for defendant. 

Martin, J. The plaintiff claims of the defendant, as the surety 
of James Price, the sum of three thousand two hundred dollars, &c., 
on a promissory note. The defendant, among other pleas, claimed 
in compensation and reconvention the sum of one thousand dollars, 
which he alleges the plaintiff received from Price, the defendant’s 
principal. The plaintiff had judgment for three thousand two 
hundred dollars with interest, &c., subject to a deduction of six 
hundred and three dollars, to take effect from the first day of 
January,’ 1839. The plaintiff appealed. The defendant has 
prayed that the judgment may be amended, so as to allow him the 
sum of one thousand dollars on the note sued upon, to take date 
from the 19th of October, 1837, instead of the credit of six hundred 
and three dollars, to take effect from Ist January, 1839, as allowed 
by the judgment. The plaintiff and appellant contends on her 
part, that the credit of six hundred and three dollars has been im- 
properly allowed. And the only question submitted to us is, 
whether this allowance is to be sustained,or increased as required by 
the defendant and appellee. The statement of facts shows, that the 
plaintiff received one thousand dollars from Price, the defendant’s 
principal and her debtor, on a verbal sale of two slaves, for which 
she promised to make title on the payment of the balance of the 
price; instead of completing this payment, Price clandestinely got 
possession of the slaves, and removed with them to the State of 
Mississippi. The defendant and appellee went with Goodwin, who 
was employed by the plaintiff and appellant, to pursue Price and 
regain possession of the slaves, which was obtained after a law suit, 
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“and they are now withher. The district court deducted from the 

thousand dollars paid by Price to the plaintiff and appellant, the 
expenses she had incurred in the pursuit in the recovery of the 
slaves, and allowed the balance to the defendant and appellee in 
compensation and reconvention. Her counsel has contended that 
the court erred,as Price could not have recovered the money he had 
paid her as long as she was able and willing to perform her part of 
the contract, iti part payment of which she had received it; and that the 
defendant and appellee can have no greater right against her there- 
for, than his principal, Price. The counsel of the defendant and 
appellee has replied, that it is in proof that she has received Price’s 
money, and that if she has done so on acontract which Price cannot 
legally enforce against her, nor she against him, that it is in her 
hands without consideration, and that she cannot retain it without 
enriching herself at the expense of Price and the defendant and 
appellee. Had she not pursued Price for the clandestine abduction 
of the slaves, she might have legally enforced the contract by alleg- 
ing a delivery of the slaves to him by her, which he could not con- 
tradict, and establish the same by propounding interrogatories to 
him ; but this is now too late forherto do. It is a legal axiom, that 
in cases of doubt and difficulty the conclusion ought to be in favor 
of the party gut certat de damno vitando, rather than in favor of 
the party qui certat de lucro captando. 

As to the time at which this allowance is to take effect, so as to 
stop pro tanto the interest recovered by the plaintiff against:the de- 
fendant, three periods have been presented to us; the time when 
the plaintiff received the thousand dollars, the date of the plea in 
compensation and reconvention, and that of the judgment. The 
last appears to us the proper one, as it is the period of the liquida- 
tion of the debt. 

It is therefore ordered, that the judgment of the district court be 
affirmed, but that it be so amended, that the allowance of $603 do 
take effect but from the date of the judgment appealed from; the 
defendant and appellee paying costs in both courts. 
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Jacop Kiapy v. Rosert F. McGuire. 


No appeal will lie from a demand for three hundred dollars, with interest from judi- 
cial demand. 


Tue defendant was sued before the District Court for the parish 
of Ouachita, King, J., for three hundred dollars, an amount receiv- 
ed by him for-the plaintiff from the treasurer of the State, as the 
compensation allowed by law for a negro slave belonging to plain- 
tiff executed for a criminal offence, and for ‘interest and costs of 
suit.’ No period was mentioned from which interest was claimed. 
An exception by defendant that according to the allegations of the 
plaintiff he acted as his agent, and that the only action which could 
be brought by a principal against his agent was one for an account, 
was overruled; and he answered by a general denial, and further 
pleaded in compensation and reconvention claims to the amount of 
four hundred and eighty-two dollars, seventy-five cents, with inte- 
rest. There was judgment of nonsuit, and the plaintiff appealed. 

Copley and Downs, for the plaintiff. 

Defendant, in propria persona. 

Morpuy, J. The defendant and appellee moves to dismiss this 
appeal on the ground that this court has no jurisdiction, the amount 
in controversy not exceeding three hundred dollars. 

The demand is for a sum of three hundred dollars alleged to 
have been received by defendant from the State treasurer for the 
account of plaintiff as the compensation for a slave of his executed 
for a criminal offence committed in the parish of Ouachita, and the 
petition prays for interest and costs; this claim is resisted by defen- 
dant, who denies the allegations of the petition, and sets up divers 
claims in reconvention. 

It is clear that the plaintiff’s demand was unliquidated, and that 
therefore no interest had accrued on it either before or since the in- - 
ception of the suit. Code of Pr., art. 554. 

Appeal dismissed. 
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SamE CasE—On AN APPLICATION FOR A RE-HEARING. 


No appeal will lie from a demand which does not exceed three hundred dollars at 
the institution of the suit. 


Copley, for @re-hearing, urged that art. 554 of the Code of Prac- 
tice had been repealed by the act of 20th March, 1839, sec. 15, p. 168; 
that according to art. 2984 of the Civil Code he was liable for in- 
terest on the ampunt claimed from the time when he was requested 
to pay it over; and that the interest thus due would give jurisdic- 
tion to the court. I Mart. N.S., 138; 4 ib., 488; 5 ib., 88, 145, 
185; 6 ib., 647; 8 ib., 122; 2 La., 489; 3 ib., 476; 6 ib., 323; 11 
ib., 462. He contended that the plaintiff having moved to amend 
the judgment so as to make it final, as to the matters pleaded in 
compensation and reconvention, which exceeded three hundred dol- 
lars, that this alone would give jurisdiction to the court. 

Morpuy, J. In this case a re-hearing is prayed for on the 
ground that the decision of the court is based on article 554 of the 
Code of Practice, which has been repealed by act of the general 
assembly passed on the 20th of March, 1839. This enactment 
was overlooked by us in drawing up the opinion, but even had it 
been brought to our notice, it could not have varied the conclusion 
to which we arrived in relation to the question of jurisdiction. The 
demand was one not exceeding three hundred dollars at the insti- 
tution of the suit; no appeal could therefore lie. Civ. Code, art. 
1932. 





Re-hearing refused. 


4 


Georce W. Coptey v. Joun DoweE tt, Executor, &c.. 


A sale is complete as to the parties, as soon as the terms are agreed upon; but as to 
third persons, a delivery must take place before their rights can be affected. 

On the sale or transfer of a debt, delivery is affected as to third persons by notice to 

the debtor of the transfer. 





Action before the Court of Probates for the parish of Ouachita, 
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Leamy, J., against John Dowell, as testamentary executor of 
Nancy Strong, alias Kirkpatrick, and tutor of James Strong, her 
only child, for the sum of fourteen hundred dollars, being an 
amount alleged to be due to one John Morrison, for two years services 
as overseer on the plantation of the deceased, of which claim the 
plaintiff became the purchaser at a sale of the said claim by the 
sheriff of the parish of Ouachita, under a judgment in a suit of the 
plaintiff against said John Morrison. The petition alleges that the 
defendant and said John Morrison have connived together since 
the seizure of the claim, and have endeavored by giving receipts 
and making other acknowledgments to defraud the plaintiff out of 
the said claim. The defendant pleaded a general denial; and 
averred that John Morrison was in his employment from the Ist of 
January, 1839, to August, 1840, at a salary of four hundred and 
fifty dollars a year; that his employment ended by mutual consent 
at the latter period ; and that he had paid him in full, which the 
plaintiff knew at the time of the purchase. The defendant except- 
ed to the competency of the court to take cognizance of any charge 
of fraudulent connivance such as was alleged in the petition, which 
he contended was exclusively within the jurisdiction of the ordinary 
tribunals. 

James Gleason proved that Morrison had been employed as an 
overseer by the defendant on the estate of his testatrix during the 
year 1839 and until some time in August, 1840. He thought his 
services worth five hundred dollars a year. A copy of the judg- 
ment, execution, and return in the case of the plaintiff against John 
Morrison was admitted in evidence; with copies of the will of 
Nancy M. Strong alias Kirkpatrick, and of the orders appointing 
the defendant executor and tutor. There was judgment in favor of 


the defendant. 

Plaintiff, in propria persona. 

McGuire, for the defendant and appellee. 

Martin, J. The plaintiff is appellant from a judgment which 
rejects his claim against the estate of one Nancy M. Strong alias 
Kirkpatrick, deceased. It appears he purchased this claim for one 
dollar at a sheriff’s sale on a credit of twelve months ; being the 
claim of his debtor, Morrison, who had been employed as an over- 
seer for more than a year, at the request of his deceased sister made 
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in her will, on a plantation which was part of her estate: but the 
plaintiff neglected to give notice of this purchase to the defendant, 
as executor of said estate, who in the mean while settled with Mor- 
rison, from whom he obtained a final discharge. 

The petition alleges that this settlement and discharge were made 
and given by the connivance and fraud of the said defendant and 
Morrison, with the view of defeating the plaintiff ’s claim. 

It does not appear to us that the court erred in rejecting this de- 
mand. A sale is complete as to the parties thereto, as soon as they 
agree on its terms. But as to persons not parties to it, a delivery 
must take place before their rights can be affected. On the sale or 
transfer of a debt, the delivery takes place by notice given to the 
debtor of the transfer having taken place. Civ. Code, arts. 2612, 
2613. 

The plaintiff in this case had acquired no right under his sale, 
against the defendant, at the time the latter settled with Morrison 
and took his discharge. If however he has any claim on the 
ground of connivance and fraud, it is not one which he can enforce 
in the court of probates against the defendant in his representative 
capacity. His remedy is against the defendant personally, and in 
a court of ordinary jurisdiction. 

Judgment affirmed, 





RANE ae er 
Zacnwarian H. Dorsey v. James PHELAN, Tutor, and another. 


Appeat from the District Court for the parish of Carroll, T'en- 
ney, J. 

This was an action by the plaintiff against James Phelan, as tutor 
of certain minors, and John D. Harding, as sheriff of the parish of 
Carroll, for the purpose of enjoining the latter from selling certain 
negroes alleged to be the separate property of plaintiff’s wife, which 
had been seized by him under an execution in a suit of the said 
Phelan against the plaintiff. The injunction was dissolved with 
damages, and the plaintiff appealed. 

Copley, for the plaintiff. 
Selby, for the defendants. 
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Martin, J. The applicant has put this case before us, on an as- 
signment of errors, to wit : 

1. The motion for a new trial was made before signing judgment, 
and never overruled. 

2. The court erred in deciding that it was necessary that the or- 
der for the injunction should be made returnable to the district 
court. 

3. The court should not have dissolved the injunction, because 
the plaintiff showed such facts as would entitle him immediately to 
a new injunction. 

4. All judgments must be entered at length on the minutes of the 
eourt. 

I. The record shows that the motion for a new trial, was overruled 
on the same day the judgment was signed, and was consequently 
determined before final judgment. 

Il. The judge did not decide that the order for the injunction 
should be made returnable to the district court. On this point the 
counsel is in error. 

III. It does not appear to us that the plaintiff was entitled to a 
new injunction. The clerk’s certificate shows that parol evidence 
was introduced but was not taken down in writing and does not 
come up with the record; we are consequently unable to say whe- 
ther or not it disproved the allegations on which the injunction 
issued. 

IV. The judgment in this case appears to have been entered at 
length on the minutes of the court; and we are unable to discover 
any error in it. 


Judgment affirmed. 
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Levi C. Harris, for the use of James H. Watson, v. Joun S. 
and Tuomas ALEXANDER. 


Service of citation must be accompanied with that of a copy of the petition; the 
latter is the only document from which the defendant can ascertain the demand 
with which he is required to comply. 

Service of a copy of the petition must appear of record; no other evidence than the 
sheriff ’s return can be received to prove it. It may be waived by the appearance 
of the party. 

A judgment will not be reversed on an assignment of error, where such error might 
have been cured by evidence legally admitted. 


Appea by defendants from a judgment by default, before the 
District Court for the parish of Concordia, Tenney, J. 


A. N. Ogden, for the plaintiff. 
Stacy, for the defendants. 


Martin, J. The defendants and appellants ask the reversal of 
a judgment by default made final against them, on an assignment 
of error apparent on the face of the record, which appears from the 
sheriff ’s return, in the following words: ‘Served on the 16th Sep- 
tember, 1840, by leaviny a duly certified copy of this citation with 
the defendant, J. S. Alexander, in person, &c.; and served a duly 
certified copy on the other defendant, Thomas Alexander, in peison 
at his domicil, &c.’ Neither of the defendants appeared in the 
court below. 

Their counsel contends, that they were not duly cited, because 
no copy of the petition was served on either of them. The Code 
of Practice, art. 185, makes it the duty of the sheriff to serve copies 
of the petition and citation on the defendant. The proof of this 
service is not a matter en pais. There can be no evidence of it but 
the sheriff’s return, unless service be waived by the appearance of 
the party. The Code of Practice, art. 606, No. 4, provides ‘‘ that 
‘the defendant is entitled to an action of nullity, when he has not 
been legally cited, and has not appeared, &c.’ The citation sum- 
mons ‘the defendant, either to comply with the demand contained 
in the petition, of which a copy accompanies the citation, or deliver 
his answer to the petition in the office of the clerk of the court, in 
which he is cited to appear.’ Idem, art. 179, No. 4. 

It is of the essence of the legal service of the citation and sum- 
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mons, that it be accompanied with the only document, by, which 
the defendant may be informed of the demand with which he is re- 
quired to comply, and of the matters to which he is to answer. 

It has however been contended, that on an assignment of error 
no judgment is to be reversed, if the error assigned could have been 
cured by evidence legally admitted. This is true, and we have 
often so said. But we have just now stated that the service of a 
copy of the petition, being duly imposed on. the sheriff, the best 
evidence of his having complied, is his return. 

The service must appear by matter of record. No parol evi- 
dence of it can be received. 

The clerk’s certificate informs us, that the transcript contains all 
the proceedings of the court, and all the documents filed in the case, 
and in these we look in vain for any evidence of service of a copy 
of the petition. De non existentibus et non apparentibus eadem 
est lex. 4 

It is therefore ordered, that the judgment of the District Court 
be reversed, the judgment by default set aside, and the case re- 
manded for further proceedings according to law, the plaintiff and 
appellee paying the costs of this appeal. 


Joun Knicut v. Simon Murcuison—Jane Murcuison, his Wife, 
Intervenor. 


A manifest evasion by a party to a suit to answer the interrogatories propounded to 
her, creates a violent presumption that a true and direct answer would destroy 
her claim, and amounts to such a neglect or refusal as will authorize the court to 
take them for confessed. 

Onarule against a party to show cause on a certain day, why the interrogatories 
propounded to her by the plaintiff, should not be answered or taken for confessed, 
the court may, on failure of the party to appear or answer, make the rule 
absolute, and order the interrogatories to be taken for confessed at once, and with- 
out any further delay. 

On a question whether due diligence has beeen used, the decision of the judge below 
will not be interfered with, unless clearly erroneous. 


Appeat by the intervenor from a decision of the District Court 
for the parish of Concordia, J'enney, J. 
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A. N. Ogden, for the plaintiff. 

Stacy, for the appellant. 

Morpny, J. Jane Murchison, the wife of the defendant prose- 
cutes this appeal from a judgment dissmissing her demand as an in- 
tervening party in this suit. She claims as her property three slaves 
named Lawrence, Nat, and Nancy, which have been attached as 
belonging to her husband. The petition of intervention sets forth 
that she purchased these slaves of Sarah Wheeling, in Hinds 
county, State of Mississippi, by act under private signature, dated 
the Ist of November, 1839, and that by the laws of that State, 
where she acquired them, she is entitled and empowered to acquire, 
own, and hold property in her own right, separate from her husband, 
and free from all his debts and liabilities ; that her said husband 
having according to said laws the management and control of said 
slaves, sent them into the parish of Concordia, in the State of Lou- 
isiana, where they have been illegally and wrongfully attached at 
the suit of plaintiff to secure a debt alleged to be due by the 
defendant. She prays that the attachment be dissolved, that the 
slaves be decreed to be her property and that she recover of plain- 
tiff two hundred dollars damages for the wrongful seizure of -her 
slaves. The bill of sale for these negroes, which is in the form of 
a receipt for the purchase money and is signed by Sarah Wheeling, 
is annexed to the petition. The answer of the plaintiff to this in- 
tervention denies all the allegations therein set forth, and avers that 
the pretended sale from Sarah Whiting to the said Jane Murchi- 
son was a simulation, that she did not pay any part of the price 
therein mentioned, and had not then, or at any time previous, any 
separate estate or means of her own; that the property attached 
belongs to her husband, and that the sale was made to her to cover 
and protect it from the pursuit of his creditors. In order to sub- 
stantiate these averments plaintiff prayed that the intervenor be 
ordered to answer the following interrogatories, to wit: 


1. Is it not true as alleged in the above answer that no part of 
the price was paid by you to Sarah Wheeling for the negroes at- 
tached in this suit? 

2. Is it not true that the receipt in question was given in your 
name to protect the property from the pursuit of your husband’s 
creditors ? 
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In the copy of the interrogatories and answer forwarded to the 
commissioner to be answered by the intervening party, the name 
of Sarah Whiting was inserted in lieu of Sarah Wheeling in the 
first interrogatory.* Availing herself of this clerical error, which was 
apparent from the accompanying answer, which referred to the sale 
or receipt annexed to her petition and relied on by intervenor to 
prove her purchase from Sarah Wheeling, she answered, 

To the first interrogatory: ‘I cannot answer to this interrogatory 
only that I do not know Mrs. Sarah Whiting, never having had any 
dealings with her.’ 

To the second: ‘Further witness knows not.’ 

Such a manifest evasion to answer the questions put to her when 
she could not have mistaken their purport, creates a most violent 
presumption that a true and direct answer to them would have de- 
stroyed her claim. It amounts, in our opinion, to such a neglect or 
refusal to answer as under article 349 of the Code of Practice, 
would have authorized the judge to have taken for confessed the 
facts concerning which she had been interrogated. Had this course 
been pursued, she would not have been listened to if she had pre- 
tended to have been ignorant of what was asked of her. Parties 
should not be permitted thus to trifle with the orders of courts of 
justice, and the obligations of their oath. 2 Martin, N. S., 56; 10 
La., 416. But the plaintiff instead of taking advantage of the 
situation in which the intervenor had placed herself, moved the 
court on the 8th of June, 1841, to correct the clerical error in the 
answer and interrogatories, by inserting the name of Wheeling in- 
stead of Whiting ; and she was ruled to show cause on the 14th, 
why the interrogatories propounded to her by the plaintiff should 
not be answered or taken for confessed. Personal service of this 
rule was made on her counsel on the 12th of June. No answer 
having been made on the appointed day, the judge ordered the i in- 
terrogatories to be taken for confessed, and on the trial of the ‘case 
rejected her claim. To this opinion of the judge, a bill of excep- 
tions was taken on various grounds, tending to show that sufficient 
time had not been allowed to answer the amended interrogatories ; 
and that at all events the only legal order that the court could have 
made was, that the interrogatories should be answered within a 
delay to be fixed subsequently to making the rule absolute, and in 
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default of answering that the interrogatories should be taken for 


confessed. We cannot say that the court erred. The evidence 
shows that the intervenor lived but a short distance from the court 
house,and the rule was only made absolute six days after it was taken. 
Of this rule the appellant’s counsel cannot have been ignorant, and 
we think she had sufficient time to avail herself of the opportunity 
thus afforded her to give direct answers to the questions she had 
theretofore evaded answering. As to the order made by the judge 
on the trial of the rule, it might well be inferred from the language 
used, although not very explicit, that the interrogatories were to be 
answered on that particular day, or that they would be taken for 
confessed. Such seems to have been the understanding of the ap- 
pellant’s counsel himself, from the pains he took to satisfy the judge 
that he used proper diligence to have the answers made on that day. 
We have often said, that in questions of this kind, we will not inter- 
fere with the decisions of the inferior judges, unless they be clearly 
erroneous; they have better opportunities than we can have to 
judge of the motives which actuate the parties litigating before 
them. 





Judgment affirmed. 








- 
Jacos Hoover, Tutor, v. James Q. Ricuarps and Wife. 


A petition may be amended so as to change the action from apossessory to a petitory 
one. 

A sale per aversionem conveys all the land between the designated boundaries, 
without regard to the number of acres mentioned; but the sale of a tract of a cer- 
tain number of acres, between eertain limits, qualified by the expression ‘ so as to 
include ‘the said number of acres,’ will not be considered a sale per aversionem, 


but a sale of the number of acres specified. 
> 


In this case the defendants appeal from a judgment of the District 
Court for the parish of Concordia, confirming the title of the minors 
represented by the plaintiff, to the land in question. Pierse, J., 
presiding. 

Farrar and Stacy, for the plaintiff. . 

Lawrence, for the defendants and appellants. 

Butiarp, J. This is a petitory action, in which the plaintiffs as- 
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sert title to a small lot of land, described as lot Now 31, township 
No. 3, of range No. 8 East, in the land district north of Red 
river, which they allege is mnanely possessed and detained by the 
defendants. 

The defendants first excepted to the form of the action as neither 
petitory nor possessory, and at the same time pleaded the title of 
the wife. The petition was then amended by leave of court so as 
to make the action clearly petitory, the plaintiff praying for.judg- 
ment on his title. The amendment was, we think, properly ad- 
mitted. The plaintiff will be considered as having renounced his 
possessory action, and of this the defendant has no reasonable 
ground to complain, inasmuch as it makes him possessor until the 
plaintiff shall have shown a better title. Code of Pr., 54. 

The defendants answered to the merits, and denying the plain- 
tiffs’ right, averred that the title to the lot of land in dispute had 
been confirmed to Thomas Harman by commissioner’s certificate. 


The plaintiffs exhibit a patent for the lot described in the petition, 
together with lot thirty-three in the same township and range, con- 
taining together 833 38-100 acres, in favor of Peter Little, dated 
January 19, 1833, and a sale from the grantee to John Hoover, 
and the last will of the latter, by which all his estate, real and per- 
sonal, was bequeathed in equal and undivided proportions, to his 
wife and three sons, Elias, John W. and James Graham_Hoover, 
whose tutor prosecutes this suit. It is also shown that the children 
inherited from their mother. 

The plaintiffs therefore have shown a title in themselves of the 
highest dignity to the locus in quo, and it only remains to enquire 
whether the defendants have shown a better title out of the govern- 
ment, as averred by them. 

They rely upon a commissioner’s certificate, dated in 1811, con- 
firming the claim of Harman to the land in controversy as part | of a 
tract to which he had an inchoate title from the Spanish government. 
The certificate purports to confirm Thomas Harman in his claim to 
a tract of land containing three hundred and twenty superficial 
arpens, equal to 270 80-100 American acres, founded on a, requéte 
and permission to settle, &c., situated in the county of Concordia, 
on the west margin of the Mississippi river, bounded on the upper 
side by land of Samuel Phipps, and on the lower by land of 
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John Sandal, having a front on the river of about eight ar- 
pens, with the depth of forty, so as to include the aforesaid quantity 
of three hundred and twenty superficial arpents, having such forms 
and marks, natural and artificial, as shall be represented in a plat 
thereof to be returned by the principal deputy surveyor of said 
district, &c. It appears that when the survey was made with a 
view to locate the land confirmed to Harman, there was found 
between the lands of Phipps and Sandal more than 320 arpens, 
and that the remainder was returned as public land on the township 
plat, and subsequently bought of the government by Little, under 
whom the plaintiffs hold, who obtained the patent given in evidence. 


It is urged by the defendants’ counsel, that the commissioners con- 
firmed the claim of Harman to all the land between Sandal ahd 
Phipps more or less, and that the title of the defendants is in the 
nature of a purchase per aversionem, in which this court has re- 
peatedly held that all the land passes which is to be found between 
the designated boundaries, without regard to the enumeration of 
number of arpents. 

Such is indeed the well settled doctrine in sales per aversionem, 
as recognized by this court in numerous cases, to which our atten- 
tion has been called by the counsel. It is however not so clear 
that the present would be considered asa sale per aversionem, if 
the granggr had been an individual, and the sale intended to consti- 
tute the ultimate proof of title. The last expressions used, to wit: 
‘so as to include the aforesaid quantity of three hundred and twenty ~ 
superficial arpens,’ would seem to control the previous one setting 
out the adjacent proprietors and limiting the grant to a superficies 
of 320 arpens, situated between those two tracts. Be that as it 
may, we are clearly of opinion that the certificate was not final; that 


-upon the return of a regular survey, according to the terms of the 


certificate, the claimant was entitled to a patent for 320 arpents only. 
It accordingly appears that when the claim was located, Harman got 
his quantity, and the patent of Little covers the rest of the land 
between the two tracts. 

If the confirmation had been made with reference to and in con- 
formity with a survey of Peter Walker, which is said to have been 


‘made in 1803, but not shown, and it had appeared that the whole of 


the Jand between the two adjacent proprietors, amounting to more 
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than 320 arpens, had been designated for the grantee, the case 
might have been different, and probably the title of Harman to the 
whole would have been regarded as complete from the date of the 
act of Congress confirming the report of the commissioners. It 
would have been a grant by Congress of a tract with definite and 
specified boundaries, which we held in the case of Boatner v. Wal- 
ker, 11 La. 582, was equivalent to a patent. 

But the case appears to us more analogous, so far as it relates to 
the location of it by the operations of the surveying department, to 
the case of Slack v. Orillion, 11 Idem, 590, in which we held that 
the patent must prevail. 

Judgment affirmed. 


Joun K. Daveuters, Administrator, v. Levi Guice and others. 


Questions which have been decided in another action between the same parties, or 
between the plaintiff and the vendor of defendants, to whose rights the latter were 
subrogated, cannot be re-examined. 


Tuls was an action against Levi Guice, Henry H. Holstein, and 
Michael H. Dosson, before the District Court for the parish of Ca- 
tahoula, King, J. * 

Mayo, for the plaintiff. 

McGuire, for the defendants and appellants. . 

Buuzarp, J. The plaintiff as administrator of the estate of 
James M. Daughters, deceased, séeks in this suit to annul a sale of 
a tract of land by one Guice, a debtor of his intestate, to the defen- 
dants, on the ground of fraud. He represents that he had obtained 
a judgment against Guice for $1250, with interest, secured in part 
by the vendor’s privilege upon the land in question. That before 
judgment was rendered, and pending the suit, Guice, with a view 
to defraud him, and to prevent his collecting the amount of any 
judgment he might obtain, made a fraudulent conveyance to the de- 
fendants of the tract of land, it being all or nearly all the property 
he possessed. He alleges that at the time of the sale Guice was in 
- failing circumstances to the knowledge of the pretended purchasers, 
who also knew of his fraudulent intent, and that no price was paid 
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for the property, and that an undue preference was given to the de- 
fendants as creditors. The defendants having first excepted on the 
ground that the plaintiff was not administrator, and that exception 
having been overruled upon the exhibition of the plaintiff’s letters of 
administration ftom the court of probates, the defendants answered 
by denying the allegations in the petition; and the two purchasers 
allege that James M. Daughter, in 1835 entered into a written con- 
tract by which he bound himself to make to Levi Guice, on or be- 
fore the 1st of January, 1836, a good warranted ttle to one-hundred 
and seventy acres of land between Deer creek and Turkey creek, 
and to have two ferry boats, one on each creek, and also to have a 
new press put up worth $100, &c., all for the sum of $3500, of 
which $2000 were paid, and for the balance two notes given for 
$750 each, and that plaintiff had obtained judgment on the two notes. 
They aver that they purchased from Guice with a special sub- 
rogation of all his rights and actions against the estate of Daughters. 
They allege that Daughters and his representatives have failed to 
comply with their contract, though requested and put in default; 
that no title has ever ‘been made to the land, and much of it has 
been entered by other persons, to their damage $1500. They fur- 
ther aver that fifty acres of the most valuable part never belonged 
to Daughters, and that he failed to leave the ferry boats, or make the 
repairs, as stipulated by him. They therefore pray that the sale 
from Daughters to Guice may be rescinded, the $2000 refunded, 
and that the judgment against Guice may be cancelled; and for da- 
mages, &c. 

The plaintiff annexed to his petition certain interrogatories, to be 
answered by Holstein and Dosson, in relation to the payment of the 
price set forth in the conveyance to them, and their answers show 
that the price mentioned in the sale was not paid in cash, nor do 
they set forth distinctly in what manner the property was paid for. 

The contract was by judgment of the court below, founded on 
the verdict of a jury, annulled and set aside as fraudulent, so far as 
it relates to the debt on which judgment had been pronounced 
against Guice, and the defendants appealed. 


_ The defence set up by the purchasers, grounded on the failure of 
Daughters to comply with the stipulations of his contract, and that 
they had been subrogated to the actions of their vendor, cannot 
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avail them, because it is manifest from inspection of the record, 
that the same questions were settled by the judgment of the court 
in the case against Guice. 

The question of fraudulent preference to the purchasers as the cre- 
ditorsof Guice, or of his insolvency to their knowledge, and whether 
the plaintiff was injured by the contract, were left to the jury upon 
the evidence, and we are unable to say that any thing in the record 
authorizes our interference. 

Judgment affirmed. 


Samuet R. Forp v. Micuart H. Dosson.. 


The drawer of a note negotiated after maturity, may set up any equitable defence 
against the holder, which he could have urged against the payee. 

In a suit by the holder against the drawer of a promissory note, negotiated after ma- 
turity, which had been given on the settlement of a partnership formerly existing 
between the drawer, the payee, and a third person, the defendant may be relieved 
by showing error in the settlement, without making his partners parties to the 
suit. 


AppraL from the District Court for the parish of Catahoula, 
King, J. 

Downs and Copley, for the plaintiff. 

McGuire and Garrett, for the defendant and appellant. 

Butzarp, J. This is an action upon a promissory note against 
the drawer, made payable to McCluer or bearer, the plaintiff 
alleging that he is the bearer thereof. 

The defence is, that the note was given in erroron the settlement 
of a partnership concern, in which the respondent Dosson, S. W. 
McCluer, and Joseph Bealer were parties, and that the amount was 
ascertained by giving over to the defendant rights and credits be- 
longing to the partnership to the amount of ten thousand five hun- 
dred dollars, which were worthless, and errors in calculation $3000. 
That he paid $3000 of the note to McCluer which he promised to 
credit upon it, and that the note was not to bear interest until after 
two years. That the plaintiff acquired the note after maturity, being 
well acquainted with the errors in the settlement. He further avers 
that the plaintiff is not the real owner. 


- 
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The note having been evidently negotiated after maturity, the 
defendant was authorized to set up any equitable defence, which may 
have existed as between him and the original payee. 

The defendant having failed in the opinion of the court below to 
make good his defence, or to show that he was entitled to any de- 
ductions, judgment was rendered against him, and he appeals. 

His counsel have urged that the court below erred in refusing to 
make McCluer and Bealer parties to this action, according to the 
prayer of the amended answer He contends that the case involves 
the opening of a settlement between partners, and that in cases 
of that kind all the partners should be called in. It does not appear 
to us that the court erred. McCluer was the assignee of Bealer in 
relation to the concern, and we have already said that the defend- 
ant might be relieved by showing error, without making parties 
those with whom he was formerly associated and had had a settle- 
ment, and to whom he had given the note sued on. It is not easy 
to perceive how such a step would aid the defendant. 

Upon the merits, the defendant failed to make out his defence. 
The evidence shows, that when the note was presented.to him by 
the attorney of the plaintiff or his agent, he said the note was right, 
and he would make some arrangements to pay it. The deposition 
of McCluer and of his late partners and the assignee of the other, is 
' far from showing the errors complaine! of ; and the plaintiff, in 
answer to interrogatories propounded to him says, ‘I have had re- 
peated conversations with Dorson, the defendant in this suit, and 
he made no objection to the justness of the claim sued for in this 
action ; on the contrary he admitted that he owed the debt, and en- 
deavored to get this deponent to take other men’s paper or notes, 
that he, Dorson, held in payment of this.’ 


Judgment affirmed. 
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Maysery Warer v. Davip C. Pratt, Sheriff, and Bernarp 


HEMKEN. 


Where a sheriff is in possession of property seized under execution, he must be 
considered a rightful possessor holding for the benefit of the plaintiff, until it is 
clearly shown that the property seized ‘belongs to another than the defendant from 
whom it was taken. 

The right of a third person to oppose an execution, is limited to the cases in which 
he owns, or has a privilege on the property seized ; and in the former case he must 
make out a clear title in order to arrest the sale. 

One who does not possess as owner cannot acquire a title by prescription. 

Where vendor and vendee live in the same house, possession follows title. 


Appgat from the District Court for the parish of Claiborne, 
‘Campbell, J. 

Downs, Copley, and Friend, for the plaintiff. 

McGuire, for the defendant and appellant. 

Morpny, J. Plaintiff enjoined the execution of a writ of fiert 
facias under which the sheriff of the parish of Claiborne had 
seized and was proceeding to sell a negro man named Jim, as be- 
longing to Joel Wafer, against whom defendant had obtained a 
judgment; he alleges that for several years past he has had the 
actual and quiet possession of the boy, and that he is the legal and 
equitable owner of him. The defendant moved the court that 
plaintiff be ruled to prove the allegations in his petition, and upon 
failure thereof that the injunction be dissolved with damages. The 
sheriff pleaded the general issue, averring that he seized the slave 
as the property of Joel Wafer, who claimed him as owner twenty 
years ago, and has continued to own him ever since, though he per- 
mitted the plaintiff, his brother, at whose house he frequently lived, 
to have the services of the boy and of other property of his, but 
that plaintiff never claimed to own this slave until the institution of 
defendant’s suit against his brother, Joel Wafer, about one year ago. 
The judge below made the injunction perpetual, from which decree 
the defendants have appealed. | 

It appears to us from the testimony on record that the court erred. 
When the sheriff is in possession of property by virtue of a seizure 
under execution, he must be considered as arightful possessor hold- 
ing for the benefit of the plaintiff in the writ, until it be clearly 
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shown that the property seized belongs to another person than the 
defendant from whom it may have beentaken. The right of a third 
party to oppose an execution is limited to cases where he owns the 
property or has a privilege on it. When the former ground is 
assumed, the person making the opposition is in the position of a 
plaintiff in a petitory action ; he must make out a clear title, other- 
wise he must fail in his attempt to arrest the sale. Code of Pr., 
art. 396; 5 Martin, 268; 8 Martin, N. S., 661. 

On the trial the plaintiff in injunction exhibited no title whatever 
to the slave in question; on the contrary, the evidence by him ad- 
duced shows that as far back as 1819 or 1820 Joel Wafer brought 
this slave to Arkansas as owner, before the plaintiff himself went to 
that State. That since then the plaintiff and his brother, Joel 
Wafer, have almost constantly lived together either in Arkansas or 
in Louisiana, and particularly during the last ten or twelve years. 
The long possession then which plaintiff has shown cannot avail 
him, because he did not possess as owner, and his possession was 
not exclusive. If he had acquired any title to the slave from Joel 
Wafer; his other brother Thomas Wafer, and his brother-in-law 
who testified as to his possession, could have proved it, as they 
lived together for a number of years ; but as no transfer to plaintiff 
is shown of whatever right or title Joel Wafer originally had 
to this slave when he took him to Arkansas, we are bound to be- 
lieve that plaintiff did not possess him as owner, and could not 
therefore acquire title to him by prescription. Civ. Code, arts. 
3399, 3409, 3476, 3439. 

We have held that when a vendor and vendee live in the same 
house, possession follows title. 3 Martin, N. S., 337. The testi- 
mony moreover shows that the plaintiff began to claim to be the 
possessor of the slave as éwner only since his return from Arkansas 
in 1828; from which time the prescription provided for by art. 3439 
has not taken place. 

It is therefore ordered that the judgment of the district court be 
reversed; and proceeding to give such judgment as should have 
been rendered below, it is adjudged that the injunction be dissolved, 
and that the plaintiff and appellee pay costs in both courts. 
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. Jesse Stanproven v. Tuomas B. Scort, Sheriff, and Sizas 
LILLarRD. 


An affidavit that the allegations in the petition are true, is a sufficient. compliance 
with a law which requires that the fucts stated in the petition shall be sworn 
to. 

On an application for an injunction to the district court in the absence of the judge, 
the petition must be addressed to the judge of that court, and not to the parish 
judge, though the latter be applied to, under the act of 1835, to grant it. 

It is not necessary in granting an injunction that the judge should state in his order 
into what court it isto be made returnable. It is the duty of the clerk to issue the 
writ according to law. 

It will be no objection to an injunction bond that it was dated before the petition for 
the injunction was filed. It is enough that it be of sufficient amount, with solvent 
sureties, and such that the party in whose favor it is given, may maintain an action 
upon it. 

Where an order by the parish judge, granting an injunction from the district court, 
recites that it was made in the absence of the district judge, such absence will be 


presumed. 


Tue defendant, Lillard, having obtained a judgment in the Dis- 
trict Court for the parish of Madison, before Tenney, J., against 
David Stanbrough, certain slaves were seized by Scott to satisfy a 
fieri facias issued on that suit, and directed to him as sheriff of the 
parish of Madison. The plaintiff prayed for an injunction against 
any further proceedings by the defendants, alleging the slaves to be 
his property. The petition was addressed to the district judge for the 
parish of Madison ; and the affidavit declared ‘that the allegations 
set forth in the petition are true and in his opinion render an injunc- 
tion necessary.’ An injunction was granted by the parish judge. 
The order allowing it recited: ‘that it appearing to the satisfaction 
of the parish judge of the parish of Madison that the judge of the 
district court for the said parish is resident out of and absent from 
the said parish,’ &c., and directed ‘ that an injunction should issue as 
prayed for, on the petitioner’s giving bond in a certain sum, condi- 
tioned as the law directs’. The petition for an injunction was filed 
on the 8th of May, and the bond was dated on the 5th of the same 
month. The injunction was dissolved. 

Stacey, for the plaintiff and appellant. 

Copley, for the appellees, prayed that the judgment of the lower 
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court might be amended so as to allow interest at ten per cent, and 
twenty per cent damages on the amount enjoined. He urged that 
the act of 2d April, 1835, p. 227, giving parish judges power to 
issue injunctions in the absence of the district judges, required that 
the injunctions so issued should be made returnable to the district 
courts. 

Butarp, J. Lillard having recovered a judgment against David 
Stanbrough and others, caused a writ of fiert facias to be issued, 
which was levied by the sheriff upon certain slaves. Thereupon 
Jesse Stanbrough obtained an injunction to stay proceedings, on the 
allegations that the slaves seized were his property, and in his pos- 
session, and that his title to said slaves had been duly recorded. 

The defendants moved to dissolve the injunction upon the follow- 
ing grounds: Ist. The affidavit is insufficient as it only attests the 
allegations of the petition, and does not attest that the facts set forth 
in the petition are true and correct. 2d. The petition was impro- 
perly addressed to the district court, it should have been to the 
parish judge. 3d. The injunction is not made returnable in the 
district court as required by law. 4th. The bond does not appear 
to have been properly executed, it bearing date five days before the 
petition was filed. 5th. There isno showing that the district judge 
was absent, which fact should have been made to appear by affi- 
davit. 

These exceptions appear to have been sustained and the pro- 
ceedings dismissed. The plaintiff in injunction appealed, and 
assigns as error apparent upon the record, the sustaining of said 
exceptions. The appellee prays that the judgment may be amend- 
ed so as to give him damages on the dissolution of the injunction, 
according to the act af 1831. 

I. The petitioner made oath ‘ that the allegations set forth in the 
foregoing petition are true and in his opinion render an injunction 
necessary.’ We cannot distinguish between the allegation of facts 
and the facts themselves, in the sense of the Code, which requires 
that the facts shall be sworn to. An allegation may be false or it 
may be true, as the fact exists or not—but, strictly speaking, a fact 
cannot be false—it is only the allegation of its existence which 
may be so. The affidavit was in our opinion sufficient. 

II. The proceeding was in the district court, which had rendered 
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the original judgment, and upon which the execution had been is- 
sued. The parish judge was applied to in the absence of the judge 
of the district court, to grant the order for the injunction, but the 
petition was properly addressed to the court from which the plain- 
tiff sought relief, and not to the officer appointed by law to act in 
the absence of the judge, whether the clerk of the court or the pa- 
rish judge. 

III. The writ which issued was made returnable in the district 
court and was issued by its clerk. It was not necessary, in our 
opinion, that the judge in giving his fiat should direct that the writ 
should be returnable in a particular court. It is the duty of the 
clerk to issue the writ, and it appears that he acted correctly. 

IV. It is enough, we think, that the bond be of sufficient amount, 
with solvent sureties, and such as that the party in whose favor it 
is made may maintain an action upon it, if it should appear that the 
injunction was wrongfully sued out. The date of the bond may 
well precede the filing of the petition, and yet the bond be valid. 

V. We may well presume that the parish judge knew of the ab- 
sence of the district judge when he granted the order. His absence 
in point of fact is not denied, and the presumption is that the parish 
judge in granting the order did not exceed his powers. 

We conclude that the court erred in sustaining the exceptions 
and dismissing the proceedings. 

It is therefore decreed that the judgment of the District Court be 
reversed, that the injunction be reinstated, and the case remanded 
for further proceedings according to law, and that the appellee pay 
the costs of this appeal. 
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Jacos P. Kirer, Administrator, v. Dirro L. Nurrauy and 
Tuomas J. PENISTON. 


Where a slave dies of a disease contracted since the sale, but before any redhibitory 
action, the loss must be borne by the purchaser. 

Death from a congestive fever contracted since the sale, is a fortuitous event within 
the meaning of art. 2511 of the Civil Code. 

Where a slave had been sick for several days, and no physician had been called until 
within three hours of her death, such neglect will prevent a recovery of her 
value, though she may have been affected with a redhibitory disease. 

A purchaser is bound to take such care of the thing sold which he intends to return, 
as might be expected from a prudent father of a family. 


Tus was an action by the administrator of the estate of Margaret 
Kiper, deceased, before the District Court for the parish of Cata- 
houla, King, J. 

Mayo, for the plaintiff. 

Garrett, for the defendants and appellants. 

Morpuy, J. This suit is brought ona promissory note. The 
defendants admit their signatures to the instrument sued on, 
Nuttall as principal, and Peniston as surety. But they aver that it 
was given in part payment of two negroes purchased by Nuttall at 
the probate sale of the estate of Margaret Kiper, deceased, with a 
full warranty against all redhibitory vices and maladies; that one 
of these slaves, a negro woman named Charlotte, was at the time 
of the sale unsound and laboring under a disease with which she had 
been long afflicted and which rendered her unfit for service ; that the 
administrator and heirs knew the condition of this slave, but con- 
cealed it from the defendant; that the negro lingered from the time 
of the purchase, and about three months thereafter died of the dis- 
ease with which she had been afflicted, allhough every reasonable 
effort was made to effect her cure. The answer concludes with a 
prayer that, as the price of said negro is equal to the amount 
claimed, the note sued on be cancelled and annulled, and that a 
sum of two hundred dollars be allowed in reconvention for the 
boarding, nursing and medical attendance of said slave. The in- 
ferior court rendered a judgment in favor of the plaintiff, from 
which the defendant appealed. 

The testimony shows that the slave Charlotte was unhealthy at 














OCTOBER, 1841. 47 


. Kiper, Administrator, v. Nuttall and another. 








the time of and before the sale to the knowledge of some of the 
heirs, but it is quite vague and unsatisfactory as to the nature of 
her disease. One of the witnesses calls it a female complaint 
brought upon her by an attempt to produce abortion; but even were 
we to consider the evidence as fully supporting the defence relied 
on, it could not, in our opinion, avail defendants in the present 
case. From the testimony of their own witnesses it clearly appears 
that Charlotte died of a congestive fever, a disease totally distinct 
from that under which she is represented to have been laboring be- 
fore the sale. This new disease which occasioned her death, is as 
much a fortuitous event within the meaning of article 2511 of the 
Civil Code, as any sudden accident by which she might have 
perished. When the thing sold is thus destroyed, before the pur- 
chaser has instituted his redhibitory action, the loss must be borne 
by him. Far from any suit having been brought by Nuttall before 
the death of the slave, no complaint appears to have been made 
about her having been unsound, until after the inception of the 
present action. But leaving out of view the positive provision of 
law above quoted, the record discloses a circumstance alone suffi- 
cient to render unavailing the defence set up by defendants. The 
negro girl was taken sick with the fever from four to six days before 
she died; no physician was called in to attend on her except about 
three hours before her death, when the progress of the disease had 
in all probability rendered it impossible to save her. Such a ne- 
glect of the course and duties prescribed by humanity should, in 
our opinion, preclude a purchaser from recovering the value of a 
slave affected with any redhibitory disease ; he is bound towards 
the vendor to take such care of the thing sold which he intends to 
return, as might be expected from a prudent father of a family. 
Judgment affirmed. 
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Samuet C. Fatkner and Wife v. Samvet Frienp, Executor. 


The article of the Civil Code providing that a will written out of the presence of 
the witnesses shall be presented in their presence and declared by the testator to 
be his, does not require a manual presentation ; it will suffice, if after the instru- 
ment has been read to him in their presence, he declares to them that it contains 
his last will. ° 

The great difference between a nuncupative will by public act and one under private 
signature is, that the former must make full proof of itself, and bear on its face 
evidence that all the formalities necessary to give it validity have been complied 
with, while the latter need not mention the fulfilment of any formalities, it being 
sufficient if it appear when the will is admitted to probate, that they have been ob- 
served. 

When all the requisites pointed out by law for the validity of a nuncupative will 
by public act do not appear from the instrument itself, the will must be declared 
null, because no omission to mention such requisites can be supplied by testimony. 

The omission of a material circumstance in the probate of a nuncupative will under 
private signature, can only prevent its execution. It must clearly appear from the 
testimony that some of the formalities required by law in making such a will have 
been omitted, before it can be annulled. 

To authorize the admission to probate of a nuncupative will under private signature, 
executed in the presence of only five witnesses, it must appear from the will or 
from testimony offered to the judge of the court of probates, that they resided in 
the place where the will is received, or that a greater number of witnesses could 
not be had. 


Appeat from the Court of Probates for the parish of Claiborne, 
Peets, J. 

The plaintiff, Mary A. V. Falkner, was the only child of Fran- 
cis Flournoy, deceased. 

Morpny, J. The plaintiffs are appellants from a decree order- 
ing the execution of the last will and testament of the late Francis 
Flournoy, deceased. They have contended in this court that the 
said will which purports to be a nuncupative one under private sig- 
nature, is null and void on a variety of grounds, of which the most 
material are : 

1. That it does not appear to have been written by the testator 
himself, or by any other person from his dictation, or even by one 
of the witnesses, ‘or that the testator presented the paper on which 
he had written the will, or caused it to be written out of their pre- 
sence, declaring to them (the witnesses) that that paper contained 
his last will. 
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2. That it does not appear to have been executed in the presence 
of five witnesses residing in the place. 

The Civil Code provides for the validity of this kind of testament 
that it shall be written by the testator himself, or by any other per- 
son from his dictation, or even by one of the witnesses, in presence 
of five witnesses residing in the place where the will is received ; 
or of seven witnesses residing out of that place; or that it will 
suffice, if in the presence of the same number of witnesses, the 
testator presents the paper on which he has written his testament, 
or caused it.to be written, out of their presence, declaring to them 
that that paper contains his last will. Civ. Code, art. 1574. The 
will which the plaintiffs seek to annub comes under the second 
clause of this article. It does not clearly appear from the process 
verbal of the probate of this will that the testator presented it to the 
witnesses and declared it to be his ; but we have held in the case of 
Bouthemy v. Dreuz et al., 12 Martin, 645, that the presentation of 
the will need not be manual, and that the law is complied with if 
after the instrument has been read to the testator in the presence of 
the witnesses he declares to them, as the evidence shows was done 
in this case, that it contains his last will and testament. The testi- 
mony does not show, however, that the testator had caused it to be 
written out of the presence of the witnesses, which circumstance is 
perhaps not immaterial, but upon which, however, we express no 
opinion, as the second ground appears to us well taken. Neither 
the will, nor the testimony received by the judge to prove it, shows 
that the five witnesses to whom the will was presented resided in 
the parish of Claiborne ; their residence in the place not appearing, 
there should have been seven witnesses present; unless, as pro- 
vided by article 1576, a greater number of non-resident witnesses 
than five could not be procured. The sufficiency or insufficiency 
of the number of witnesses present at the making of this will, de- 
pends on circumstances which may have existed, although they do 
not appear from the process verbal drawn up by the probate judge, 
to wit: the residence of the witnesses in the parish, or the impos- 
sibility of obtaining a greater number than five. It appears to us 
that the evidence which the probate judge had before him in relation 
to this will did not authorize him to decree its execution, but it does 
not necessarily follow that the will itself is null and void. The great 
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difference between a noncupative will by public act and one under 


- private signature, is that the former must make full proof of itself, 


and bear on its face the evidence that all the formalities necessary 
to give it validity have been complied with, while the latter need 
not mention the fulfilment of any formalities. It is sufficient if 
when ‘the will is probated, they appear to have been observed. 
From this difference it follows that when all the requisites pointed 
out by law for the validity of a will by authentic act do not appear 
from the instrument itself, the will must be declared null and void, 
because no omission in* the mention of such requisites can be sup- 
plied by testimony ; while the omission of a material -circumstance 
in the probate of a nuncupative will under private signature can 
only prevent its execution, which should not be* decreed until it 
has been regularly proved to have been made according to law. 
The validity of a willof thiskind cannot be made to depend on the 
omission of the judge to put proper questions to the witnesses, who 
appear before him to testify in relation to the facts material to pro- 
bate the will; it must clearly appear from the testimony that 
there has been an omission of some of the formalities required 
by law in the making of a will of this kind, before it can be an- 
nulled. 

It is therefore ordered that the judgment of the court of probates 
decreeing the execution of the last will and testament of the late 
Francis Flournoy be reversed, and that this case be remanded for 
further proceedings, the defendant and appellee paying the costs of 
this appeal. 

McGuire and Downs, for the plaintiffs and appellants. _, 

Friend, for the defendant. 
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Constance Littett, Tutrix, v. Roczr Banxs MarsHauy 
and others. 


Where a promissory note did not come into the hands of the plaintiff in the ordi- 
nary course of business, the maker may prove want or failure of consideration. 

An agreement, though for an amount exceeding five hundred dollars, may be proved 
by a single witness without any corroborating circumstances, where it is not sought 
to be enforced as a covenant, but merely to be proved as a fact. 


‘Action before the District Court for the parish of Avoyelles, 
Boyce, J., by the tutrix of the heirs of Moses Littell against Mar- 
shall as drawer, and John L. Garrett as endorser of a promissory 
note. From a judgment in favor of the plaintiff, Marshall alone 
appealed. 

In this case written arguments were submitted to the court by 
T. H. Lewis, for the plaintiff, and by Taylor, Swayze, and Cush- 
man, for the appellant. 

Butiarp, J. This is an action upon a promissory note against 
the drawer and one of the endorsers, instituted by the legal repre- 
sentative of the late Moses Littell as holder. It was made payable 
and negotiable at the office of discount and deposit of the Bank of 
Louisiana at Opelousas, at twelve months after date. Marshall, the 
_ drawer, admits his signature, but avers that he is not bound to pay 
the note, the consideration for which it was given having failed. 
He alleges that at the date of the note he and Littell, the ancestor 
of the plaintiffs, were joint owners of a tract of land on the west 
bank of the Atchafalaya, in the parish of Avoyelles, about a mile 
below the mouth of the Bayou des Glaises, containing about six 
hundred and ten acres, he having acquired his half by purchase 
from one William D. Mayes. That Littell proposed verbally to 
sell him his undivided half for fifteen hundred dollars, and offered 
to take his note for the amount of the purchase, adding interest for 
twelve months, and made payable at the -Bank of Louisiana at 
Opelousas, which he was to have discounted in Bank and the pro- 
ceeds applied to the payment of the land; that the respondent as- 
sented to this proposition, and that the note was executed, and is the 
same now sued on. It was expressly. understood, that as soon as 
the note could be distcounted, Littell was to make a sale of his un- 
divided half of said tract of land; but before the note could be dis- 











52 a ALEXANDRIA, 


Littell, Tutrix, v. Marshall and others. 








counted, Littell died without making any sale of said land. He 
therefore prays, that the note may be ordered to be given up to 
him. The endorsers made no defence, and judgment having been 
rendered for the plaintiff, the defendant appealed. One witness 
testified upon the trial, that in 1837 he was at the defendant’s, and 
that Littell was there. That Marshall and Littell were speaking 
about a tract of land owned by them jointly near the Atchafalayas. 
That Littell handed to Marshall the title papers for the land, and 
proposed to sell him his-half for fifteen hundred dollars, but Mar- 
shall said he had not the money. Littell said he would enable 
him to obtain the money, and that if Marshall would have a note 
made out for an amount payable in Bank, so that when it should be 
discounted it would give fifteen hundred dollars, and get as endorser 
W. E. M. Wells, he would endorse it, and try and get it discounted 
in Bank. That if the note should be discounted so as to obtain the 
money, Littell would make him a conveyance of the land; other- 
wise it should be returned to Marshall. The note was then deliver- 
ed by Marshall to Littell. The witness did not recollect that Wells 
was there. He understood from Marshall and Littell, that they 
had had other transactions about land, but thinks they had been 
settled. Understood that Marshall and Mayes had various trans- 


actions for land. It is shown that the note was endorsed by Wells, 


and that the body of the note is in his handwriting. The defendant 
further gave in evidence,a conveyance from Mayes to himself of 
one undivided half of the tractof land. He also gave in evidence 
-sundry certificates of purchases of public land by Littell and 
Mayes jointly, amounting to 607 49-100 acres, probably the same 
land described as situated on the Atchafalaya, one undivided half 
of which it is averred was to have been sold to the defendant 
Marshall. It does not appear that the note has ever been discount- 
ed. The plaintiff contends that evidence of a failure or want of 
consideration cannot be received against her, being a bona fide en- 
dorsee before maturity of the note and without notice. All the 
circumstances which are shown in relation to the note sued on, ren- 
der it more than probable, that it did not come into the-hands of the 
plaintiff in the ordinary course of business. It is made not merely 
payable, but negotiable in Bank, and was not so negotiated. It is 
endorsed in blank. Under these circumstances we are of opinion, 
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the maker has a right to make proof of the want or failure of con- 
sideration, and that the parole evidence which appears to have been 
received, subject to all legal exceptions, was admissible. The wit- 
ness, whose testimony we have stated substantially, stands unim- 
peached. It is corroborated by the fact that Littell and the defend- 
ant Marshall were co-proprietors of a tract of land. The defendant 
gave in evidence the title papers which were handed to him at the 
time of the agreement, and he exhibits a conveyance from Mayes, 
the original partner of Littell in the purchase from the United States. 
The note exceeds by a few dollars only the amount which when 
discounted in the Bank of Louisiana at twelve months, would give 
fifteen hundred dollars, the alleged price of the land. But it is 
argued by the plaintiff’s counsel, that the testimony of Van Ness ~ 
was inadmissible, because it goes to prove an agreement for the sale 
of land by parole, which is forbidden by the Code. If the title to 
land were to be affected by the judgment in the present case, un- 
questionably the evidence would be inadmissible. But whatever 
may be the result in the present case, Littell’s title will remain un- 
disturbed. It is further urged that, even admitting the defendant’s 
right to prove by parole the agreement set up in the answer, yet 
the amount exceeding five hundred dollars, it cannot be proved by 
a single witness without corroborating circumstances. 
. To this it may be answered, that the agreement is sought to be 
proved not as a subsisting covenant which the party seeks to en- 
force, but merely as the inducement to another contract, the per- 
formance of which is demanded of him. He seeks to prove the 
agreement like any other fact, constituting in reality a suspensive 
condition to the contract relating to the payment of the note. But 
even supposing this one of the cases contemplated by that part of 
the Code relied upon, we have already adverted to several circum- 
stances, such as the existence of the note itself, endorsed by Wells, 
negotiable in Bank, the joint ownership of the land, and the posses- 
sion by Marshall of the original evidence of title, which we 
think strongly corroborative of the testimony of Van Ness. 
It is therefore ordered, that the judgment of the district court be 
reversed, and that ours be for the defendants with costs in both 
courts. 
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James Dick and others v. Hucu W. Duntap. 


Surviving partners cannot sue alone for a partnership debt. The representatives of 
the deceased partner must join in the suit. me 


Arreat from the District Court for the parish of Madison, 
Tenney, J. 

In this case James*Dick, William J. McLean, and Henry R. W. 
Hill filed a petition for an order of seizure and sale, as surviving 
partners of the house of N. & J. Dick & Company. 

Copley, for the defendant and appellant. 

No counsel appeared for the plaintiffs. 

Buttarp, J. The plaintiffs styling themselves surviving partners, 
and trading under the firm of N. & J. Dick & Co., obtained from 
the judge of the ninth district an order of seizure and sale, upon 
exhibiting an authentic copy of a judgment rendered in the state of 
Mississippi against the defendant. 

The defendant made opposition to the proceeding on various 
grounds, and among others, that the plaintiffs are not authorized 
to sue as surviving partners, and the opposition being admitted, 
the sheriff was enjoined from further proceedings, but without 
any security being given on the part of the defendant, he being ex- 
empted by the order of the judge from giving security. 

Before the court had acted upon this opposition, or any issue had 
been joined upon it, the defendant applied to the district judge for 
leave to appeal from the order of seizure and sale itself, and it was 
allowed, returnable to the present term, and bond was given as re- 
quired by the order of the judge. 

The appellant urges that according to repeated decisions of this 
court, surviving partners have no capacity to sue for a debt due to 
the partnership, and that consequently the order of seizure issued 
improvidently and illegally. We cannot consider the question 
open. 6 La., 683. 7 Id., 194. 13 Id., 484. 

This objection being fatal, it is not necessary to examine other 
alleged errors in the proceeding. 

It is therefore ordered that the judgment directing the exe- 
cutory process to issue be rescinded, and that the writ be quashed 
and set aside, and that the plaintiffs pay the costs in both courts. 
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Ricuarp L. CawtTuorn v. Witiiam N. T. McDonatp. 


A defendant will not be allowed to amend his answer for the purpose of citing third 
persons in warranty, whom he alleges to have placed the slave sued for in his pos- 
session, when he does not pretend to have any recourse, nor asks for any judgment 
against them. . 

Where the signature to a power of attorney was proved by a witness who was sworn 
without objection, it will be too late to object on an appeal tliat the subscribing 
witness should have beeen produced. 

The acknowledgment of delivery made by the vendor of certain slaves in the deed 
of sale, is sufficient against a naked possessor, without title. 


Appgat by the defendant from a judgment of the District Court 
for the parish of Ouachita, Boyce, J., in favor of the plaintiff. 

McGuire, for the plaintiff. 

Copley, for the defendant. 

Butiarp, J. The plaintiff sues for a slave named Sam, whom 
he alleges he purchased on the 21st of October, 1839, of John J. 
Fisher, by act before the judge of the parish of Ouachita, duly re- 
corded. He avers that the defendant has the slave in his posses- 
sion, but refuses to give him up, to his damage, &c. 

The defendant denies all the allegations in the petition, and espe- 
cially that the plaintiff is the owner of the negro man mentioned in 
his petition. He avers that the slave in question was seized by the 
sheriff of the parish of Ouachita on an order of seizure and sale, 
issued at the suit of Lake & Petty against John J. Fisher, from the 
district court of Ouachita, and was left by the sheriff in his pos- 
session, and that he possesses said property as the agent of the 
sheriff only, and that the plaintiff has no right nor title to the 
negro sued for. 

The defendant afterwards moved to amend his answer so as to 
aver that the slave was originally put in his possession by Lake & 
Petty, and was levied on by the sheriff in virtue of an order of 
seizure and sale in their favor against Fisher, and for leave to call 
in warranty the sheriff as well as the said Lake & Petty, and that 
curators ad hoc be appointed to represent the absentees. This 
motion was overruled, and he took his bill of exceptions. » We are 
of opinion the court did not err. “The defendant does not pretend 
that he has any recourse in warranty against the persons who are 
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alleged to have placed the slave in his possession, nor does heask 
any judgment against them. They were at liberty to intetyene if 
they saw fit, in order to protect their own rights. Ya 

The evidence shows that H. M. Bry, as agent of J. J. | 
sold the slave in question by authentic act, on the 2ist of October 
to the plaintiff. That an ordesjof seizure and sale issued on the 
29th of the same month, on a judgment recovered by Lake & Petty 
against Fisher in the state of Mississippi, but which was recorded 
in the office of the recorder of Mortgages, on the 21st of October, 
1839, previously to the issuing of the order of seizure or summary 
execution, that order itself not appearing to have been record- 
ed. - It appears further that under that summary execution the 
sheriff levied upon the slave together with others, but that 
Sam together with one other, were released from the seizure by 
the sheriff, who refused to sell them because they had been sold by 
Bry, as agent of Fisher, previously to the issuing of the writ. The 
other slaves, five in number, were sold by him. It appears that all 
the slaves were brought from Mississippi by Petty, one of the part- 
ners of Lake & Petty, who stated that being a creditor of Fisher, 
and apprehensive that Fisher would run the slaves off, he had taken 
the start of him and run them off himself, and placed them in the 
hands of McDonald. 

The appellant contends that the letter of attorney from Fisher to 
Bry has not been duly proved ; that the subscribing witness should 
have been produced. His signature is proved to be genuine by a 
witness who was sworn and testified without objection. It is now 
too late to complain that the best evidence was not produced. 

It is further contended that Lake & Petty by the seizure acquired 
a lien upon the slave, and that the sheriff ought to have proceeded 
after Cawthorn dismissed his opposition, although the return day of 
the writ was past. To this it may be answered, that the proceeding 
instituted by Cawthorn against Lake & Petty had no longer any 
object, and the sheriff had no longer authority to act. Of this the 
defendant has no right to complain, as he does not represent Lake 
& Petty, who were originally wrong-doers, and their possession a 
tortious one as it relates to Fisher. 

The deed from Bry, as agent of Fisher, acknowledges a delivery 
of the slaves sold. This was clearly sufficient so far as the defen- 
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ddgitis concerned, who is a naked possessor without the shadow of 


right | yithe slave in question, and who has no capacity to avail him- 
a y pretended rights of Lake & Petty. 


Judgment affirmed. 
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Ricuarp L. Cawtuorn v. Danie, McDona.p. 


Appzat by the defendant*from a judgment of the District Court 
for the parish of Ouachita, Boyce, J. 

McGuire, for the plaintiff. 

Copley, for the defendant. , 

Butzarp, J. This case cannot be distinguished from that of the 
same plaintiff against Wm. N. T. McDonald, just, decided. It re- 
lates to the slave Stephen, sold at the same time and under the same 
circumstances. 


Judgment affirmed. 


Auten D. Rarciirr v. IncEopozear C. Bripcer. 


Improvements made on the public lands may be sold, and are a good consideration 
for a note, though such sale gives no title to, nor any lien or privilege upon the 
land independently of the rights conferred by the laws of the United States. 


Apprat by the defendant from a judgment of the District Court 
for the parish of Caldwell, King, J., in favor of the plaintiff. 
Mayo and Garrett, for the plaintiff. 
McGuire and Ray, for the defendant. 
Garand, J. The defendant being sued on his promissory note 
for $2000, pleads that he was induced to sign it by the fraudulent 
and false representations of the plaintiff, who pretended to be the 
owner of valuable improvements upon public land upon Long Lake, 
in the parish of Caldwell, which he sold defendant. He says these 
improvements were not worth $200. He says there was error on 


his part, fraud on the part of plaintiff, and no consideration for the 
note. 


_ 
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We find in the record a sale in writing from plaintiff to defendant 
of all his claims and improvements on Long Lake upon the public 
domain, it being distinctly understood and expressed at the time, 
that the land, for which the note was given, belonged to the United 
States. 

The defendant endeavored to prove the improvements were not 
worth as much as he promised to give for them, and contends that the 
sale of them was illegal, as the parties expected a pre-emption right 
might be obtained at some future day. Nothing is said of a right 
ef pre-emption in the sale, and if Bridger ever gets one, it will be 
by virtue of his settlement, and not of the purchase made from 
plaintiff. The evidence in relation to the value of the improve- 
ments varies a good deal as to their value, but there is no plea of 
lesion. We are of opinion that improvements made on the public 
land may be sold, and form a good consideration for a promissory 
note, but such sale gives no tithe to or lien or privilege upon the 
land, independent of the rights conferred by the laws of the United 
States. 16 La., 232. ; 

The defendant complains most ungraciously of the sale made to 
him by the plaintiff. We see from the evidence, that he purchased of 
the plaintiff four or five improvements ; he has by an authentic act 
sold three of them to a man named Holt for $2000; he occupies the 
others, and now coolly turns upon his vendor and charges him with 
fraud for doing what he has himself done. We will not countenance 
such conduct. 


Judgment affirmed. 
EEE 


Cepuas Douvar v. Joun H. Kewram. 


The answer cannot be amended after the case has been called for trial. 

It will be no defence to an action by the payee of a note, that it was taken by him for 
a debt due to an estate of which he had been administrator, and had, ona settle- 
ment of his accounts in the court of probates, and a subsequent partition among 
the heirs, been assigned to one of them, where there is no evidence that the plain- 
tiff seeks to avail himself of the suit to the injury of the latter. The transfer 
being a matter of record, the defendant will be discharged by payment to the heir. 


Tus case was tried before the District Court for the parish of 
Ouachita, Boyce, J. 
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Garrett and Copley, for the plaintiff. 

McGuire, for the defendant. 

Martin, J. The defendant is appellant from a judgment on his 
prémissory note, given to the plaintiff for the purchase of some 
property, part of an estate of which the plaintiff was administrator. 

The defendant first urges as an exception the prematurity of the 
suit, as he was the plaintiff’s surety in the administration bond, and 
there was considerable danger of his becoming liable for his mal- 
administration. He further urges that the plaintiff was insolvent, 
and the exception concludes with the allegation of the plaintiff’s 
promise not to institute suit on the note, until he had indemnified the 
defendant or relieved him from his suretyship. He made an un- 
successful attempt to establish this last allegation by an appeal to 
the plaintiff’s conscience. The exception being overruled, the de- 
fendant filed an answer in which he admits his signature, and 
avers the plaintiff was not the owner of the note; that on a settle- 
ment of his account as administrator of one Hagler’s estate, he has 
surrendered this note with others in the probate court, and a partition 
has been made of them, and the one in suit has fallen to the share 
of some minor heirs of said estate, of whom the plaintiff is not the 
tutor; that the plaintiff is therefore without interest in the note, 
and payment to him would not discharge the defendant. 

When this case was called for trial, the defendant moved for 
leave to file an amended answer, calling on the plaintiff to answer 
interrogatories, which was refused, and he took his bill of excep- 
tions. There was judgment against him, and he appealed. 

It appears to us the exception was correctly overruled, as none 
of the facts set forth were proven. Leave to file an amended 
answer at the time when the cause was called for trial, was properly 
refused as coming too late. 

The record shows that in the settlement of the plaintiff’s account 
in the court of probates, the note now sued on was stated to remain 
unpaid and in suit against the present defendant. In the partition 
which soon followed, this note, with other effects, was given to one 
of the heirs. This heir acquired with the note the right of the 
plaintiff in the present suit, which was brought for its recovery, 
The transfer of this right is a matter of record, which would enable 
the defendant to discharge himself by payment to the heir, or repel 
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the claim of the present plaintiff, if he sought to avail himself of 
the present suit against the defendant to his injury, and that of the 
heir to whose share the note has fallen. He has therefore shown 
no good reason or defence against his paying the note. 

Judgment affirmed. 


ALEXANDER LAZARRE ¥. WiLL1aAmM PaTtTerRson Snow. 


The period after the lapse of which no appeal will lie, is to be computed from the 
day when the judgment was rendered ; not from that on which it was notified to 
the party against whom it was given, 


Tus is a case from the District Court for the parish of Caldwell, 
Wilson, J. 

Garrett, for the plaintiff. 

McGuire and Ray, for the defendant. 

Martin, J. The dismissal of the appeal is prayed for on the ground 
that it was not taken within a year from the rendition of the judg- 
ment. The latter was signed on the 8th April, 1840, and.the 
appeal was granted on the 12th April, 1841. 

It is true the judgment was not notified to the defendant until 
the 13th April, 1841, and the appeal had been granted the day 
before. The judge’s fiat expressly states that the appeal bond is to 
be given for $1600 for a suspensive appeal, and for $200 if only a 
devolutive appeal is taken. The bond was accordingly executed 
for the larger sum. 

The Code of Practice, article 575, provides ‘that if the appeal 
has been taken within ten days, not including Sundays, after judg- 
ment has been notified to the party cast in the suit, it shall stay ex- 
ecution and all further proceedings until a definitive judgment be 
rendered on the appeal, &c.’ It is contended that this clause au- 
thorizes a suspensive appeal if applied for within ten days after the 
notification of the judgment; and that the appellant might well 
wait to take measures for the suspension of the appeal until the 
appellee manifest his intention to execute the judgment by giving 
notice of it; and that the latter must impute the delay in the appli- 
tion for the appeal to his own laches. This would be correct 
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reasoning if there were not another article in the Code of Practice 
which fixes a time, after which no appeal, suspensive or devolutive, 
can be taken. The article 593 expressly says that ‘ no appeal will lie, 
except as regards minors, after a year has expired, to be computed 
from the day on which the final judgment was rendered, &c.’ In 
the cage of minors the time is to be computed from the day of their 


becoming of age. Ib., 593. This precludes the idea that the com- , 


putation of time is to be made from the date of the Notification of 
judgment. . 
Appeal dismissed. 


¥ 


Wiuttiam M. Lamsetu and another v. Georce H. CaLpweLi 
and others. 


The want ofa seal to the certificate of a notary, will be no objection to its admission 
in evidence. No law requires that a notary shall furnish himself with a seal. 

The holder of a note may sue the last endorser, though the maker and previous en- 
dorser be solvent. 


Tus was an action before the District Court of the parish of 
Ouachita, Boyce, J., by the plaintiffs, composing the commercial 
firm of Lambeth & Thompson, against Caldwell as drawer, and 
James H. Brigham and Solomon W. Downs, as endorsers of a 
note. 

Martin, J. The defendants are appellants from a judgment 
against them as maker and endorsers of a promissory note; on the 
plea of the general issue by the endorsers, and on a judgment by 
default made final against Caldwell, the maker. 

The judgment by default against the maker was correctly made 
final; his attorney having declared on oath, ‘that all the signatures 
on the note were genuine.’ 

The signatures of the endorsers were proved by the above men- 
tioned witness, and by others. 

Our attention is drawn to a bill of exceptions taken to the admis- 
sion in evidence of the certificate of the notary, attesting notice to 
the endorsers, on the ground that no seal is affixed thereto. 

We are acquainted with no law requiring notaries to furnish 
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themselves with seals. It is true, the general and perhaps universal 
practice is for such officers to have seals, and to affix them to their 
certificates. This practice is certainly laudable, but nothing author- 
izes us to say, that the absence of a seal on the certificate of a 
notary, can prevent its admission when offered in evidence. 
- It does not therefore appear that the court erred in receiving the 
s notary’s certificate in evidence, as proof of notice. 
Downs, one of the endorsers, urges that the judgment is erroneous, 
because he is the last endorser, and is only liable in the event of the 
* insolvency or failure of the first or preceding endorser to pay the 
note. ; 

It was never doubted until now, that the holder of a bill or note 
might sue his immediate or last endorser, although the maker of the 
note and all the other endorsers were perfectly solvent. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs in both courts, and five per cent damages as to 
the defendant Caldwell; and that it be affirmed with costs as to the 
other two defendants, Brigham and Downs. 

McGuire, for the plaintiffs. 

Copley and Downs, for the defendants. 





EEE 


Joseph A Dumarrrarit, Administrator, and others v. APPLETON 


Gay and another. 


Ordinary partners are not bound in solido for the debts of the partnership ; nor can 
one partner bind the others unless authorized to do so, either specially, or by the 
articles of the partnership itself, or unless it be proved that the partnership was 

j benefited by the transaction; and the burden of proof rests on the party who seeks 

it to be paid. 

| Action before the District Court for the parish of Avoyelles, 

| Boyce, J., by Joseph A. Dumartrait, administrator of the estate of 

L. Lastrapes, and Alphonse Desmare and Henderson Taylor, sur- 

viving partners, against Appleton Gay and Charles D. Brashear. 

Morpny, J.* The plaintiffs, formerly commission merchants in 
New Orleans, claim $1479 72 on an account current for sundry 





* Gartanp, J., did not sit in this case, having been engaged as counsel for the 
plaintiffs, 
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advances made, and drafts accepted and paid by them for and on 
account of defendants who, they allege, were ordinary partners 
pursuing the business of planting and cultivating cotton in the 
parish of Avoyelles, under the name and style of Gay & Brashear. 
They ask for judgment in solido against the defendants for the said 
amount; and, in the alternative, for a joint judgment. Gay, although 
legally cited, made no answer to the petition; but Brashear, the 
other partner, joined issue, admitting that an ordinary and particular 
partnership had existed, as alleged, between him and Appleton 
Gay, but denying his liability to pay any part of the debt sued for, 
and particularly two drafts drawn by Gay in the name of the part- 
nership, one of $631 64, in favor of Silas F. Thomas, and one of 
$1355 43, in favor of James Lansing, because they were drawn by 
Gay without authority from him; and because the partnership was 
never benefited by the transaction, the drafts having been given for 
the private and individual debts of the said Gay: The answer con- 
cludes with a prayer for a judgment in reconvention against plain- 
tiffs in the sum of $500, which would be the balance against them 
after deducting from their account the two contested drafts. The 
inferior court rendered a judgment in favor of Brashear, from which ~ 
plaintiffs have appealed. 


The rights and obligations of the members of a special and 
limited partnership are clearly defined in the Louisiana Code. It 
provides, article 2843, that ‘ordinary partners are not bound in solido 
for the debts of the partnership, and that no one of them can bind 
his partners, unless they have given him power so to do either spe- 
cially, or by the articles of the partnership.’ It further provides, 
article 2845, that ‘if a debt be contracted by one of the partners of 
an ordinary partnership, who is not authorized, either in his own 
name or in that of the partnership, the other partners will be bound, 
each for his share, provided it be proved that the partnership was 
benefited by the transaction.’ These provisions show how widely 
different an ordinary partnership is, under our Code, from a com- 
mercial one, as regulated by the law merchant, or even a special 
partnership under the english law. In both of the latter the power 
and authority of one partner to bind the others, in transactions re- 
lating to the joint concern, are implied from the fact of partnership, 
while in the former an express power must be shown, or positive 
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proof given, that the partnership has been benefited by the debts, 
contracted in the name of the partnership by one of its members. 

In the present case there is no evidence, that Gay was empow- 
ered, either specially or by any articles of co-partnership, to draw 
the two contested drafts, or that the debt enured to the benefit of 
the partnership; and it appears that shortly after these drafts were 
accepted by the plaintiffs, defendant called at their counting house, 
and informed a gentleman there, who, the witness supposed, was 
interested in the concern, that his (defendant’s) partner Gay had 
given drafts on their house in their joint names for his own con- 
cerns, which he would not pay, and gave him notice not to accept 
any more drafts, unless drawn by himself. 

It is contended, that under a proper construction of the two at- 
ticles of the Civil Code above quoted, the burthen of proof that 
the debt was contracted for the individual account of Gay, must 
rest on the defendant ; that the debt being contracted in the name, 
and apparently for the benefit of the partnership, the law never 
intended to impose on third persons, as a pre-requisite to recover, 
the duty of showing that it was not for the account of the individual 
partner, or that he had authority to bind his co-partners; that such 
a condition precedent would greatly obstruct and embarrass the 
the operations of commerce, and strike at the very foundation and 
existence of limited and ordinary partnerships. 

This construction, and the argument on which it is based, cannot 
receive our assent. It rests on a presumption which does not exist 
in ordinary partnerships, as constituted by theCode, to wit : that all 
debts contracted by a member of such a partnership are authorized 
by, and are for the account of his co-partners. When the co-part- 
ners in an ordinary partnership deny:that they are liable fora 
contract made by one of them, the creditor, who seeks to hold them 
responsible under it, must prove one of two things, either that the 
contract was authorized by them, or that it enured to their benefit. 
In this we cannot see any great hardship. It is the duty of every 
one who deals with a member of an ordinary partnership who , 
shows no authority to bind his co-partners, to know at his peril, that 
the transaction is to enure to the benefit of the partnership. A ‘ 
different construction appears to us contrary to the spirit and letter 
of the above quoted provisions of our Code, as well as to our uni- 
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form adjudications on the subject. 5 Martin, 684; 1 La., 390; 6 
-“Td., 304; 131d., 197; 14 Id., 364; and 15 Id., 496. 


It is next urged, that before the date of the two contested drafts, 
Gay had drawn one for $587 95, which is admitted to have been 
for partnership purposes; and that from this circumstance it must 
be inferred, that Gay had authority to draw for the wants and for 
the account of the partnership as well as Brashear. The evidence 
shows, that this draft was the only one which had been drawn by 
Gay, whose particular business, says one of the witnesses, was 
to attend to making and gathering the crops. The knowledge of 
its having been drawn, is not brought home to the defendant. Had 
there been several drafts drawn to the knowledge of this defendant, 
without any notice on his part to the plaintiffs, that Gay had no 
authority to bind him, it might perhaps have been said, that such a 
course of conduct had misled the plaintiffs into the belief that he 
had authority from defendant, and should render the latter liable ; 
but where, as in this case, a single draft has been drawn, and it is 
not shown that defendant knew.it at the time, no inference whatever 
can be drawn from this circumstance. But even if defendant were 
shown to have known of this single draft, it might be that he 
authorized it, and Gay’s authority was not called for by the plain- 
tiffs ; at all events we are not prepared to say, that his silence would 
render him responsible to an unlimited amount for debts subse- 
quently contracted in the same way, when the law positively pro- 
vides that in an ordinary partnership one partner cannot bind his 
co-partners, without being specially empowered so todo. The de- 
fendant might well have supposed, that no other draft would be ac- 

cepted by the plaintiffs without requiring Gay to show his authority, 
even if he had known, that the first one had been paid without any 
inquiry. 

The appellee has prayed for an amendment of the judgment be- 
low, which disregards his reconventional demand. In this, we 
think that there is error; the defendant should have been allowed 
one half of the balance which remains due by the plaintiffs to the 
partnership, after deducting the two contested drafts, to wit: the 
sum of $250. 


It is therefore ordered, that the judgment of the District Court 
be reversed, and that there be judgment in favor of the defendant 
VOL. I. 9 
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in the principal action. It is further ordered, that the said defend- 
ant recover of the original plaintiffs the sum of two hundred and 
fifty dollars with costs in both courts. 
Swayze and Taylor, for the plaintiffs and appellants. 
Cushman, for the appellee. 


‘ 


ALexaNnperR L. Desiievx and another v. Cuartes A. BuLLarpD 


and another. 


Notice of protest may be given on a Sunday, or day of public rest, or holyday ; but 
the endorser is not bound to open the letter containing the notice, or to act on it, 
until the next day. 


Under the aet of 14th February, 1821, the certificate of a notary will not be sufficient 
proof of notice of protest, unless attested by two witnesses. 


Action by A. L. Deblieux, and James Bludworth, testamentary 
executor of Charles Pavie, deceased, against Charles A. Bullard 
and William Long, before the District Court for the parish of 
Natchitoches, Campbell, J. 

Martin, J. The defendants are appellants from a judgment 
against them as maker and endorser of two promissory notes. 
They pleaded the general issue only. The maker has made no 
defence in this court. His plea admits his signature to the note, 
and a close examination of the record has not enabled us to dis- 
cover any ground on which the judgment against him may be dis- 
turbed. His co-defendant, Long, who is the endorser, has urged 
that notice of protest of one of the notes was given to him prema- 
turely. It became due on the 1-4th July, 1838; was correctly 
protested on the 3d, but notice was given to him on the 4th of July, 
which by law is a day of rest. The act of March 7th, 1838, sec. 
5, directs that when the last day of grace is a public day of rest, 
the protest is ta be made on the preceding day; but that act is 
silent with regard to the giving of notice. 

It is the frequent complaint of endorsers that notices of protest 
are given too late. This is the first time in our jurisprudence that 
a complaint is made of notice being given too early. The earliest 
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notice of protest affords the greatest facility to the endorser to guard 
and protect his interests. 

~The English books say that notice may be given on a Sunday, 
public days of rest, thanksgiving, &c., but that the endorser is not 
bound to open the letter containing the notice, or to act on it, until 
the next day. Bayley on Bills, (edition, 1836,) pages 265, 266, 
and notes. This principle of the english law is founded in that 
sound reason which is the same in all countries. Nec erit alia 
Rome, alia Athenis—on the banks of the Mississippi and on the 
banks of the Thames. 

As the endorser has pleaded the general issue, a plea which puts 
the plaintiff on proof of notice of the protest, we are bound to 
examine whether there is legal proof in the record of the notice of 
protest of the second note. Of this there is no evidence except the 
certificate of the notary, which is liable to this objection, to wit: 
that it wants the attestation of two witnesses. See act of February 
14th, 1821, sec. 1. 

This question has just received the examination of this court, and 
its solution, in the case of the Gas Light Bank v. Nuttall, just 
decided, 19 La., 447; and the conclusion at which we have arriv- 
ed is, that the objection is fatal. There is no other evidence of 
notice than the notary’s certificate, and that is insufficient to enable 
the plaintiffs to recover on the second note in this suit, as against 
the endorser. 

It is therefore ordered that the judgment of the district court be 
affirmed so far as it relates to the maker of the note, with costs and 
five per cent damages ; and that it be reversed as to the endorser, 
William Long; and proceeding to give such judgment as, in our 
opinion, ought to have been rendered in the court below, it is or- 
dered that the plaintiffs do recover of the defendant, William Long, 
the sum of eighteen hundred and one dollars, with ten per cent 
tnterest thereon from the 4th July, 1838, until paid, being the 
amount of the first note sued on; and it is further ordered that 
there be judgment as.in case of non-suit, forthe said defendant, 
Long, as to the second note of eighteen hundred and one dollars; 
the costs of the appeal to be paid by the plaintiffs and appellees. 

Morse and Roysden, for the plaintiffs. 

Bullard, propria persona, and Tuomey, for the appellants. 
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Wiututiam A. Gasquet and others v. Cuartes H. VrerEprErR and 


another. 


Where judgment has been rendered for a sum exceeding, by however small an 
amount, that claimed in the petition, it must be reduced to the amount prayed 
for. 


TuIs was an action on a promissory note against Charles H. 
Veeder and Miers Fisher, by William A., and James A. Gasquet 
and Peter Conrey, before the District Court for the parish of Clai- 
borne, Campbell, J. , 

Morpuy, J. This is an action upon a note of hand of $1232 56, 
subscribed in solido by defendants, to the order of plaintiffs, and 
bearing interest on its face at the rate of ten per cent per annum 
from maturity until paid. The plaintiffs admit in their petition that 
on the 17th of March, 1840, they received on account, $379 50, 
which is credited on the back of the note sued on; and they pray for 
judgment for the balance due, with the accruing interest. The de- 
fendants having failed to answer, a judgment by default was entered 
which was afterwards made final. The defendants appealed. In 
this court they have assigned as an error apparent on the face of 
the record, that the judgment appealed from is for a larger sum 
than that claimed in the petition. On an inspection of the tran- 
script before us it clearly appears that the judgment is ultra petitum, 
although for a trifling amount. It allows interest at the rate of ten 
per cent per annum on the balance due to plaintiffs, from the 13th 
of February, 1840, instead of giving it from the 17th of March fol- 
lowing, at which latter date defendants had made a partial payment 
on the note. 

It is therefore ordered that the judgment of the inferior court be 
reversed, and that the plaintiffs do recover of the defendants in 
solido the sum of nine hundred and one dollars and sixty-nine 
cents, with ten per cent interest from the 17th of March, 1840, 
until paid, and costs of suit below ; those of this appeal to be borne 
by the plaintiffs and appellees. 

McGuire and Ray, for the plaintiffs. 

Thomas, Flint, and Roysden, for defendants and appellants. 
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Joun N. Dononve v. Jonn D. Harpine, Sheriff. 


Where the amount made under a feri facias has been paid by the sheriff to the 
plaintiff in execution, before notice of the purchase of the claim to the proceeds 
by a third person at a forced sale, he will not be responsible to the latter. 


Notice to a sheriff by a third person, not to pay over money made under an execution 
to the plaintiff, will not render him liable, if given before the execution came 
into his hands. 


Tus is a. case from the District Court for the parish of Carroll, 
Tenney, J., presiding. 

Bemiss, for the plaintiff and appellant. 

Garrett, for the defendant. 

Martin, J. David Melton having obtained judgment against 
Long, caused a fieri facias to issue, under which some property 
was seized and sold on twelve months’ credit, and a twelve months’ 
bond given therefor by Worthington, the purchaser. One Brown 
recovered a judgment against Melton, had the twelve months’ bond 
seized and sold, and Govey Hood became the purchaser, who as- 
signed or transferred it to John N. Donohue, the plaintiff in this 
proceeding. Execution issued against Worthington on the bond in 
the name of Melton, the money was collected, and by the sheriff, 
who is the present defendant, paid over to the attorney of Melton, 
the original creditor. 

Donohue obtained a rule against Harding, the sheriff, to show 
cause why he should not pay to him the money arising from the twelve 
months’ bond, which he had improperly paid to the attorney of 
Melton. The rule was dismissed, and Donohue appealed. 

It is first to be observed, that Harding, the sheriff and defendant 
in this motion, was the successor of the sheriff who had made the 
sale of Worthington’s twelve months’ bond to Hood ; further, that 
Donohue exhibited to Harding, the sheriff, no other evidence of his 
title to the proceeds of this bond, than an order from Hood direct- 
ing Harding to pay over the money to Donohue. 

This order was presented to the sheriff at a time when he had not 
in his hands any writ authorizing him to make the money out of 
Worthington on his bond. He does not appear to have paid any 
attention to the application of Donohue. After the execution came 
into his hands, and after he had collected and paid over the proceeds to 
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Melton’s attorney, he received another order from Hood to the 
same purpose as the first, to which he does not appear to have paid 
more attention. 

It is contended on the part of the appellant, that the appellee was 
bound to take notice of the proceedings of his predecessor, and 
thus be considered as having had notice that the title of Melton to 
the proceeds of the twelve months’ bond had been transferred to 
Hood. That independently of this, he must be presumed to have 
had notice of this transfer, from the circumstance of the deed which 
his predecessor had given to Hood, having been duly recorded in 
the office of the clerk of the court, from which the execution had 
issued. ‘That Hood’s order to pay the money to Donohue ought to 
: have put him on his guard and induced him to inquire into Hood’s 
title, before he paid the proceeds of the bond to the attorney of 
Melton. 

The counsel for the appellee on the contrary has contended, that 
a new sheriff, on entering into his office, is not bound, and has not 
the means to ascertain what has been done by his predecessor ; that 
he cannot be expected to take the trouble of examining the records 
of the clerk’s or notary’s offices, to discover what deeds may have 
been given by his predecessor; that when the appellee received the 
execution, commanding him to make the money and pay it to Mel- 
ton, he could not disregard his obligation to do so, and follow the 
directions of a person who exhibited no right of intervening and 
claiming the proceeds of the execution. 

It appears to us the court did not err. 

The appellee was not bound to attend to the first notice; for 
at the time he received it, he had no execution in his hands, 
and had no knowledge of the claim of Melton or Hood against 
Worthington: and the appellant did not inform him of the trans- 
fer of Hood’s claim to him. 

The second application from the appellant to the appellee to pay 
over the money to him on Hood’s order, came too late, as he had 
already paid the money to the attorney of Melton, the plaintiff in 
the execution. 

Judgment affirmed. 
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Pre entice v. v. Chewning. — 





Horace Prentice v. James J. Cuewnine. 


Where in consequence of the want of sufficient time between the day on which an 
appeal was allowed and that on which it was made returnable, no bond was given, 
or citation issued, or other steps taken to prosecute the appeal, it will not be con- 
sidered such an abandonment of the right as to preclude a second appeal. 

Joining in the sale and {signing the sheriff’s deed for property sold under a feri 
facias, does not amount to such an acquiescence in the judgment, or voluntary 
execution of it, as will deprive the party of the right to appeal. It would amount 
at most to the waiver of a monition so far as he was concerned. 

The withdrawal of a juror from sickness, or other cause, produces at once a mistrial, 
and his place cannot be supplied but by consent. 

Where after the trial has commenced, a juror has been withdrawn, and a new one 
sworn by consent, either party, or the juror himself, has a right to require that the 
witnesses shall be examined de novo. It will not be sufficient that the evidence, 
which had been reduced to writing, be read to him. 


Tue defendant was sued before the District Court for the parish 
of Carroll,’ as the drawer of two promissory notes. The jury 
having returned a verdict for the plaintiff, judgment was rendered 
in his favor, Davis, J. presiding. The defendant appealed. 

Bemiss, for the appellee, moved to dismiss the appeal ; and cited 
Code of Pr., arts. 567,594; Dozerv. Sargent, 4 La., 41. 

Copley and Downs, for the appellant. 

Buttarp, J. The appellee has moved to dismiss this appeal on 
two grounds : first, that a former appeal was taken and abandoned 
by the appellant, and second, that he has voluntarily executed the 
judgment appealed from. 

I. It appears that an appeal was allowed by the judge of the 
district on the 21st of September, 1840, and made returnable on the 
first Monday of October. But no bond appears to have been given 
and no citation issued. The present appeal was allowed on the 7th 
of December, 1840, anda bond filed comformably to the order of 
the judge, and the appeal made returnable to the present term. 
The article 594 of the Code of Practice, upon which the appellee 
relies, provides that as soon as the citation of appeal is served on the 
appellee, the appellant cannot withdraw his appeal; and whether 
he obtain the rejection of the appeal by producing the record from 
the court below, or prosecute an execution on the judgment ap- 
pealed from, on the certificate of the clerk that the record has not 
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been brought up, the appeal shall be considered as abandoned, and 
the appellant shall not be allowed to renew it. 

In the present case no bond appears to have been given, no cita- 
tion was issued, and no certificate is shown to have been obtained 
from the clerk upon which the judgment was executed. The first 
order of appeal seems to have been considered as a nullity in con- 
sequence of the want of time between the 21st of September and 
the first Monday in October, when it was made returnable. This is 
not, in our opinion, such an abandonment of an appeal, as will pre- 
clude a second. 

Il. In support of the second ground, it is shown that an execu- 
tion issued_on the judgment, notwithstanding the appeal, and that a 
tract of land belonging to the appellant was seized and sold to 
satisfy the judgment, and Chewning signed the sheriff’s deed, 
which contains these words, ‘said James J. Chewning joins in this 
sale.’ The article of the Code of Practice relied on, 567, declares 
that ‘the party against whom judgment has been rendered cannot 
appeal, if such judgment have been confessed by him, or if he have 
acquiesced in the same by executing it voluntarily,’ &c. The 
sheriff’s sale took place in November, previously to the appeal. 
But we are of opinion that the sale was still a forced one, nothing 
showing that the appellant consented to the issuing of the execu- 
tion. Even if the judgment were to be reversed, the title of the 
purchaser would be valid, independently of the written consent of 
the appellant, expressed in the sheriff’s deed. _ At most that con- 
sent would amount only to a waiver of a monition, so far as it 
concerned him. It was perhaps for his interest to make no opposi- 
tion to the sale, as the land would probably sell for a higher price. 
But it was not in his power to prevent the execution of the judg- 
ment, when the writ was in the hands of the sheriff, as his appeal 
then pending was not suspensive. We cannot consider this as 
such an acquiescence in the judgment and voluntary execution of 
it; as defeats his right of appeal. 


The record contains several bills of exception upon which the 
appellant relies. One of them brings to the notice of the court an 
error so radical, that we cannot avoid remanding the cause for a new 
trial. It appears that in the progress of the trial, one of the jurors fell 
sick, and that the court, contrary to the will of the defendant, sub- 














OCTOBER, 1841. 3 


Burke v. Breazeale and another. 


stituted another juror in his place from among the bystanders; he 
was sworn, and the evidence already taken down was read to him, 
instead of commencing the trial de novo. We are of opinion that 
the moment a juror was withdrawn, there was a mistrial, and his 
place could not be supplied without consent. But even if both 
parties had consented to the swearing of the new jutor, the defen- 
dant had a right to require that he should hear the witnesses testify, 
and the juror himself had a right to propound questions'to them. 
8 La., 565. 

It is therefore ordered that the judgment of the District Court be 
teversed, and the verdict set aside; that the case be remanded for 
a view trial; and that the appellee pay the costs of this appeal. 








ALEXANDER Burke v. Biount B. Breazeare and Micwarr 
Boyce. 


The court may, ex officio, order a trial by jury, whenever, in its opinion, the case 
requires it. 

An agent entitled to a commission for his services, is not disqualified as a witness for 
his employer. So an attorney at law, though entitled to a commission on the 
amount recovered, will be a competent witness for the plaintiff. 

An allegation by defendant, on a motion for a new trial, that a witness testified to 
admissions made by him in an unsuccessful attempt to compromise, will be disre- 
garded, unless accompanied with an affidavit that he was ignorant of the circum- 
stance,at the time of the trial. 


Appeal from the District Court for Natchitoches, Campbell, J. 

Taylor and Dunn, for the plaintiff: 

Boyce, appellant, pro se. 

Martin, J. The plaintiff claims $2949, which he alleges is due 
to him by the defendants, Breazeale and Boyce, at whose request he 
dug a ditch of 983 rods in length, which at three dollars per rod 
amounts to the sum claimed. He admits he has been paid $525 by 
Breazeale, $280 by Boyce, and $200 by Bordelon, whose property 
was also benefited. 

The defendants severed in their answers. Boyce admitted the 
contract alleged in the petition, but averred that the ditches were not 
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cut of the depth or width mentioned in the contract, but are so 
shallow and narrow, that they have failed to answer the intended 
object or purpose. He claims the further sum of $235, which the 
plaintiff owes him, and the sum acknowledged to be paid, making 
together $515 75, which he pleads in compensation and recon- 
vention. 

Breazeale joined inthe answer of his co-defendant, Boyce, except 
as to the plea of compensation and reconvention, which is peculiar 
to the latter. He further avers that the ditching was done for the 
benefit of Bordelon and others, who are jointly liable with him, if 
there be any liability) and that it was also done under a special 
contract which has been broken by the plaintiff. 

There was a verdict for the plaintiff, and in accordance there- 
with, judgment was given against Boyce for $854 27, and against 
Breazeale for $845. The defendant, Boyce, appealed,'after an un- 
successful motion to obtain a new trial on the following grounds: 

t.' That the court etred, in ordering the case to be tried before a 
jury, when neither party had required it, and against the express 
wishes of the defendants. 

2.. That the verdict is contrary to law and evidence. 

3. That the defendants have discovered, since the trial, that Tay- 
lor, the counsel and one of the witnesses, was interested inthe event 
of the suit, and that his testimony materially influenced the jury. 

It appears to us that the new trial was properly refused: 

I. The court may, ex officio, order a jury when in its opinion the 
case requires it. 

II. The district court was of opinion that the verdict was sup- 
ported by the law and evidence ; and we are unable to say that the 
inferior court erred. 

III. The interest of Taylor was not such as to exclude his testi- 
mony. He was entitled to a commission of ten per cent on the 
amount recovered, for his fee. It is settled that an agent who is to 
receive a commission for his services, is not disqualified from being a 
witness for his employer. It was further urged against the com- 
petency of this witness, that he testified to matters and admissions 
made by defendants in an attempt to compromise and settle with 
the plaintiff, which failed. The court correctly disregarded this 
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last allegation, because the defendants have not sworn that they 
were unacquainted with this circumstance at the time of the trial. 
On the merits the weight of the evidence supports the verdict, and 
judgment of the district court. In the assessment of damages, the 
jury appears to have allowed the plaintiff’s original claim, as stated 
in the petition. After deducting the $200 paid by Bordelon, they 
have divided the balance between the two defendants ; and allowed 
to Boyce the sum he paid to the plaintiff, with that claimed in his 
answer by way of compensation and reconvention; and to the de- 
fendant, Breazeale, the sum admitted to have been paid in the plain- 
tiff’s petition, and the only one which he claims. The respective 
balances due by each defendant, as allowed by the judgment, seem 
to be correctly struck between the parties. 
Judgment affirmed. 


Gerorce F. Barney v. Joun A. De Russy, Sheriff, and others. 


The assessment of damages is the peculiar province of a jury. When excessive, relief 
will be granted, but a strong case must be made out to justify the interference of 
the appellate court. 

Trespassers are liable jointly, each for his virile portion, but not iz solido. 

A sheriff who has levied an execution against one person on the property of another, 
will not be protected on an allegation that he acted to the best of his knowledge in 
the discharge of his duty as an officer. He must take care not to seize the pro- 
perty of A. ona writ against B. 


Tuts was an action before the District Court for the parish of 
Natchitoches, Campbell, J., against John A. De Russy, sheriff of 
that parish, and Paul Tulane and Joseph C. Baldwin. 

Martin, J. The plaintiff obtained a judgment against the de- 
fendants in solido for a trespass, committed by the seizure of his 
goods on a fieri facias, which issued on a judgment obtained by 
Tulane and another against a third person, and executed by one of 
the defendants, De Russy, as sheriff. All the defendants ap- 
pealed. , 

The case was tried by a jury, and a close examination of the 
evidence has impressed our minds with the belief that the trespass 
was Clearly proven. ' 
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The counsel for the appellants has urged that the district court 
erred in overruling their application for a new trial on the ground 
of excessive damages, and in giving judgment against them in 
solido. 

The verdict is for $1000 in damages. The execution was levied 
on the merchandize and goods in the plaintiff's store; he was 
turned out, the store locked up, and the sheriff took the key. He 
was put to great trouble and expense in obtaining an injunction, 
and was kept out of the possession of his goods for a considerable 
length of time. 

The assessment of damages is the peculiar province of a jury. 
It is true the party against whom they are given may seek relief in 
this court, if the damages be excessive, but he must make a strong 
case to justify our interference. This the appellants have not 
done. 

The court, in our opinion, erred in giving judgment for damages 
in solido. Trespassers are liable jointly, to wit, each one for his 
virile part. Civ. Code, 2304; 16 La., 117. 

The sheriff has appealed to this court for protection on the ground 
of his being without interest in the case, having honestly exercised 
his functions as a public officer, and done nothing but what he con- 
sidered it his duty todo. This court will cheerfully extend its pro- 
tection to sheriffs on all proper occasions, but they must take care 
not to levy an execution against A. on the goods or property of B., 
and if they do so, they cannot expect relief at our hands. 6 Martin, 
N. S., 138, 325, 582; 5 La., 39. 

It is therefore ordered that the judgment of the district court 
be reversed, and that the plaintiff recover of Paul Tulane, J. C. 
Baldwin, and John A. De Russy, each, the sum of three hundred 
and thirty-three dollars, thirty-three and a third cents ; the costs of 
the district court to be paid by the defendants, and those of the 
appeal to be borne by the plaintiff and appellee. 

Roysden, for the plaintiff. ry 

Boyce, for the defendants. 
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James Fenwick Brent v. Romain Dapapie, Curator. 


Apreat from the Court of Probates of the parish of Avoyelles, 
Baillio, J. The defendant was curator of the estate of Pierre Le- 
glise, deceased. 

Cushman, O. N. Ogden, Waddell, and Brent, seer: persona, 
for plaintiff and appellant, 

D. Seghers, for appellee. 

Marti, J. The plaintiff is appellant from a judgment reject- 
ing his opposition to the tableau of distribution, on which he 
claimed to be placed as a creditor in the sum of $500, for pro- 
fessional services rendered to the late Pierre Leglise, in a certain 
suit in which he was defendant, pending in the district court. 

The record shows that Winn & Spalding, who practised in 
partnership in the sixth district, and two others who were partners 
in the practice of law in the fifth district, were employed by Le- 
glise, who executed his two notes for $500 to each partnership, as a 
full compensation for their services. Soon after the employment of 
Winn & Spalding, and before an answer was filed by either of 
those gentlemen, Spalding died, and Winn took the present plain- 
tiff into partnership, and an answer was filed, which is signed by 
Winn & Brent, and the other two gentlemen employed. Leglise 
died before any further proceedings were had in the suit, except a 
consultation between the attorneys before filing the answer. 

The plaintiff ’s claim was resisted on the ground that as he does 
not appear to have been employed by Leglise, or by any person for 
him, he must be considered as a volunteer, or acting as the partner 
of Winn. In neither case can he be entitled to a fee against the 
estate of Leglise, who did not contract with him, unless in conjunc- 
tion with Winn, as his partner. The evidence does not show that 
he was associated with the other gentlemen in that case, in any 
other manner than as the partner of Winn. 

Judgment affirmed. 
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Lorenzo N. CriarkeE v. Tuomas P. Jones and Witi1am Goven. 


Where a party residing abroad comes into our courtsin the prosecution of his rights, 
he is in contemplation of law present like other suitors residing in the state, and is 
subject to the same rules and obligations; and where interrogatories are propound- 
ed to him, it is the duty of his counsel to take notice of them, and, as he is under 
a legal obligation to answer, and it is for his convenience that a commission 
issues, he must take the necessary steps to comply with the law in such a manner 
that his answers may be used as evidence in the case. It is not for the party calling 
for the answers to take out a commission, or to incur the trouble and expense of at- 
tending to its execution. 


When interrogatories are propounded to a party to a suit not residing in the parish, 
reasonable time should be allowed him to answer; and if sufficient time has not 
been allowed, the party wishing to use the answers as evidence, must move for a 
continuance, or they will be considered as waived. 


Where an absent party to whom interrogatories were addressed, appears to have 
honestly intended to comply with what was required of him, his adversary, who 
has, by a technical objection, excluded the testimony which he had himself called 
for, will not be allowed to avail himself of such an irregularity, to have the in- 
terrogatories taken for confessed. He should be satisfied to exclude them as evi- 
dence against himself. 


A retiring partner is not responsible for goods delivered after the dissolution of 
the firm, nor will he be bound by any acknowledgments in regard to them made by 
his former partner. 


Tuts case was tried before the District Court for the parish of 
Natchitoches, Campbell, J. On motion of the plaintiff, the suit 
was dismissed as to Gough; and judgment was given for the 
amount claimed, against Jones. The latter appealed. 

Carr and Pierson, for the appellant, urged the reversal of the 
judgment, for error on the face of the record. They contended: 

1. That the court having rejected the commission, under which 
the answers to the interrogatories propounded by the defendant, 
Jones, were taken, the facts stated in those interrogatories should 
have been taken for confessed. That when interrogatories are 
propounded to a party residing out of the parish, it is the duty of 
the latter to answer them under a commission. That if the com- 
mission is informally executed, so that it cannot be read, it is at his 
peril; and that the interrogatories must be taken for confessed, or 
further time be allowed for a new commission. That the party 
interrogating does all that is required of him, when he propounds 
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the interrogatories, and gives the opposite party an opportunity to 
answer them. Code of Pr., 349, 352. 

,2 That the judgment was rendered without evidence; and that 
although a defendant sued on an open account fail in his defence, 
the plaintiff is bound to prove his demand before he can recover. 

Boyce, for the plaintiff and appellee, prayed that the judgment 
might be affirmed, citing lain § Tremoulet v. Truzillo, 14 
La., 297. 

Morpny, J. Jones, one of the defendants, who were formerly 
commission merchants at Natchitoches, has appealed from a judg- 
ment decreeing him to pay a balance of $845 64, alleged to be due 
to the plaintiff on the sale of one hundred barrels of pork, sent to 
them to be sold for his account. Annexed to plaintiff’s petition is 
an account of sales, in which this amount is acknowledged to be 
due, with ten per cent interest per annum from the Ist of May, 
1838, and which is in the hand-writing of Gough. Jones alone 
answered, and pleaded the general issue. He also averred that the 
partnership between him and his co-defendant was dissolved, to the 
knowledge of plaintiff, on the 1st of January, 1838; that the sale 
alleged to have been made by Jones & Gough, were made by 
Gough alone subsequent to this date, and that he has nothing to do 
with and is in no way responsible for the acts of his former partner. 
To support this defence, interrogatories were propounded to plain- 
tiff, and forwarded to a justice of the peace in the county of John- 
ston, in the state of Arkansas, where he resided. On the return of 
the commission, the answers to the interrogatories being unfavora- 
ble to the defendant, his counsel objected to them, and they were 
rejected by the judge, it appearing from the certificate of the Se- 
cretary of state of Arkansas, that the magistrate who received them 
was commissioned for a different county, than that in which he ap- 
pears to have acted. After this, he moved the court that the facts 
set forth in the interrogatories be taken pro confessis, as not having 
been answered by plaintiff. This motion was overruled by the 
judge, onthe ground that the defendant having provoked the an- 
swers of plaintiff, to be used as evidence for himself on the trial of 
the cause, it behoved him to use the means required by law to ob- 
tain them, and that.where any irregularity existed in taking the 
testimony so to be used for himself, it was not competent for him to 
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avail himself of such irregularity, and thereby take as confessed 
the facts enquired about. To this opinion a bill of exceptions was 
taken. We think that in this case the judge decided correctly in 
overruling this motion, but we cannot assent to the grounds by him 
assumed. When a party residing abroad, thinks proper to tome 
into our courts of justice in the prosecution of his rights, he is, in 
contemplation of law, present, like all other suitors residing in the 
state, and is subject to the same rules and obligations. If interro- 
gatories are put to him, it is the duty of his counsel to take notice 
of them, and to see that they are answered according tolaw. The 
most that can be done for such absent persons, is to allow them a 
reasonable time to comply with this obligation, according to the 
distance at which they may live from the place where their answers 
are called for. As it is for their convenience that a commission 
issues, it behoves them to see that it be properly executed, in order 
to comply with an obligation imposed on them by law. The opi- 
nion delivered in the case of Allain §& Trimoulet v. Truxillo, 14 
La., 297, which is relied on by the plaintiff’s counsel, does not 
justify the ground taken by the judge, that it is the duty of the 
party calling for the answers under oath of a non-resident, to take 
out a commission to receive them, and to attend to its execution 
abroad. We said in that case that reasonable time should be afford- 
ed to a party living in a different parish, to make and forward the 
answers asked of him ; that if that time had not been allowed, it 
was for the party wishing to use such answers as evidence, to move 
for a continuance ; and that by going to trial without taking thé 
necessary legal steps to give the absent party the possibility of an- 
swering his interrogatories, he must be considered as having 
waived them. But we never intended to convey the idea that the 
interrogating party was bound to take out a commission, and be at 
the trouble and expense of attending to its execution. The party 
who is under the legal obligation of answering to interrogatories 
must take the necessary steps to comply with the law, and must 
take care to do it in such a manner that his answers can be used as 
evidence inthe cause. But at the same time, when, as in this case, 
a party appears to have honestly intended to do what is asked of 
him, his adversary, who, by a technical objection, has excluded the 
testimony, which he himself had-called for, should not be permit- 
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ted to avail himself to the extent contended for, of an irregularity 
which is probably a clerical error in the certificate appended to the 
commission. ‘The defendant should, it seems to us, have been sa- 
tisfied with excluding these answers as evidence against himself. 
If any unfairness had been shown on the part of the plaintiff, or if 
there had been great carelessness in the discharge of the duty im- 
posed upon him, he might be considered as having wilfully neglected 
to give his answers in a proper form, and the interrogatories might 
have been taken for confessed ; but under the circumstances of this 
case, the judge, in our opinion, correctly overruled the motion of 
defendant’s counsel. If the latter were anxious, which is rather 
improbable, to procure other answers from the plaintiff, he could 
easily have obtained a continuance. 

On the merits, we are of opinion, that the answers to the inter- 
rogatories having been excluded, the record does not furnish suffi- 
cient evidence to sustain plaintiff’s demand. It is proved that 
Jones and Gough were in partnership only up to the Ist of January, 
1838 ; it is not shown that plaintiff had any dealings with them, or 
that his goods were sent to them before that time; and from the 
account signed by Gough on the Ist of May, 1838, all the sales 
made for the plaintiff’s account appear to have taken place after 
the Ist of January preceding. Unless the plaintiff had delivered 
his goods to the firm before its dissolution, Jones cannot be respon- 
sible for any part of their proceeds, nor is he bound by the acknow- 
ledgment contained in the account of sales, signed by his former 
partner. From the circumstances of this case, however, we are of 
opinion that justice requires that we should remand it for a new 
trial. 

It is therefore ordered that the judgment of the district court be 
reversed, and that this case be remanded for a new trial; the plain- 
tiff and appellee paying the costs of this appeal. 
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Tuomas Mackin and others v. Cuartes N. Rowtey. 


A supplemental petition containing no new allegations, and filed for the sole 
purpose of propounding interrogatories, to which the defendant has neglected to 
answer after sufficient time, may be withdrawn, by leave of the'court, after the 
case has been called for trial. ; 

Where ina suit against a land-holder for his proportion of the expense of work 
executed by the plaintiffs, under a contract with commissioners appointed by an 
ordinance of the police jury, the plaintiffs rely on an assumpsit of the defen- 
dant, proof of the appointment of the commissioners will not be required. 


Tuis was a suit before the District Court of Concordia, Tenney, 
J., by Thomas Mackin, Edward Dunn, and Andrew Murray, for 
work done on the lands of the defendant, under a contract with 
commissioners appointed by the police jury of the parish of Con- 
cordia, the cost of which was ordered by the police jury, in the 
exercise of the power conferred on them by law, to be paid by the 
defendant. 

Farrar, for the plaintiffs. 

Huston, for the defendant and appellant. 

Martin, J. The plaintiffs having excavated a canal in con- 
sequence of an ordinance of the police jury, and in pursuance 
of a contract with commissioners appointed by that body, instituted 
the present sui: for the balance of the defendant’s proportion of the 
sum to which they were entitled under their contract. 

Their claim was resisted on the plea of the general issue, and an 
averment that the defendant never assumed the payment of said 
claim. 

The plaintiffs, afterwards, with leave of the court, filed an 
amended petition, the sole object of which was to propound inter- 
rogatories. This amended petition was served on the defendant, 
who neglected to answer the interrogatories propounded to him. 
Fourteen days after this service, the case was called for trial, the 
plaintiffs with leave of the court withdrew their amended petition, 
and the defendant took his bill of exceptions to the opinion of the 
court granting leave. The plaintiffs had judgment, and the defen- 
dant appealed. 

Our attention is first drawn to the bill of exceptions. The 
amended petition contained no admission. The defendant had 
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neglected for nearly a fortnight to answer the interrogatories, and 
complained of the withdrawal of the petition solely because it pre- 
vented him from availing himself of the absence of a judgment by 
default. Admitting that a judgment by default, might or ought to 
have been taken on this amended petition which contained no new 
allegation, that was susceptible of denial or admission, the court 
did no injury to the defendant in granting the leave to withdraw it. 
He lost thereby no other faculty, but that of answering the interro- 
gatories. He had ample time to answer them, and his failure to 
do so, raises a very strong presumption that it was not his interest 
to respond to the interrogatories. 

On the merits, the defendant urged at the trial, that there were 
no commissioners appointed by the police jury as alleged, and that 
the plaintiffs had no right to sue for this claim. 

It appears to us that there was no necessity for making proof of 
the appointment of commissioners. The plaintiffs relied on the 
assumpsit of the defendant, and the partial payment he had made, 
followed by a promise to pay the balance in notes of Mississippi 
banks, or on a short delay if they would take his own note without 
interest, or with five per cent interest, instead of ten on which the 
plaintiffs insisted. It is in evidence that the defendant is owner 
of a large tract of land, the value of which was greatly increased 


by making the canal. 
Judgment affirmed, 





Hymen M. Hart and others v. Witt1am Lone and another. 


Demand of payment and presentment of the note at the place of payment indicated 
in the instrument itself, are indispensable to a recovery against the maker, and a 
fortiori against the endorser. 

Where in an action against the endorser of a note, the plaintiff has been non-suited, 
in consequence of want of legal demand at the place of payment, and pending a 
motion for a new trial, the latter, with full knowledge of the circumstances of the 
demand and of the non-suit, undertakes voluntarily and absolutely to pay, he will 
be bound. 

Where the endorsers of a note, who were partners at the time of endorsement, have 
been discharged by want of legal demand, a subsequent promise to pay, made by 
one of them after the dissolution of the firm, will not be binding on the other. 


AppeaL from the District Court for the parish of Natchitoches, 
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Campbell, J. This was an action by Hymen M. Hart, artd Abra- 
ham C. and Barnett B. Labatt against William Long and Joseph 
T. Robinson. There was a judgment of non-suit; a new trial; 
and a judgment against the defendants, in solido, for the amount 
claimed. The latter appealed. 

Morpuy, J. The defendants pray for the reversal of a judgment, 
rendered against them as endorsers on a note of $340, on the 
ground that no demand was made at the place indicated for pay- 
ment in the body of the instrument itself. The note was made 
payable at the City Bank of New Orleans at Natchitoches, and the 
deed of protest shows, that the notary demanded payment of the 
same from the drawer, and was answered that it could not be paid. 
It is now well settled in this State, whatever may have been the 
adjudications on this point elsewhere, that a demand of payment 
and presentment of the note at the place indicated for payment in 
the instrument, are indispensable to a recovery against the maker. 
If this be true in a suit against the maker, it is so d fortiori in a 
suit against an endorser, who can be made liable only by strict proof 
of a legal demand on the maker. 3 Martin, N.S., 423; 10 La., 
552; 12 Id., 472; 14 Id., 181; 15 Id., 242. 

The testimony of the parish judge, who made the protest, was 
heard below, to explain the circumstances accompanying the de- 
mand made on the drawer of this note. Even if his testimony 
were legal, which may well be doubted, it is entirety too vague and 
uncertain to be of any weight. He states that the note was not, he 
thinks, given to him for protest at the Bank; that he thinks, the 
cashier gave it to him at his office, and from the phraseology of the _ 
demand in the protest, he thinks, that the maker replied that the 
note need not be presented at the Bank, that it would not be paid— 
that this is his impression. 

Such testimony adds little to the protest, which is clearly insuffi- 
cient to charge the endorsers. But it appears, that pending an ap- 
plication for a new trial of this case below, in November last, the 
attorney of plaintiffs told Robinson, one of the defendants, that if 
the new trial was refused, he would appeal. That Robinson re- 
plied, that it would not be worth while ; that Charles A. Bullard, the 
maker, had promised to make some arrangements, and that he would 
pay in January or February following ; and that when this promise- 
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was made, the attorney explained to Robinson, why the plaintiffs 
had been non-suited, telling him, that it was because the demand of 
payment had been made of the maker, and not at the Bank. It 
appears that when plaintiffs’ attorney called again on Robinson, he 
then said, he had understood his first promise as being conditioned 
upon the promise of Bullard, that the latter had failed to make ar- 
rangements, and that the matter must take its course according to 
law. The attorney declares, that he understood the promise of 
Robinson to be unconditional. Robinson has, in our opinion, ren- 
dered himself liable by this promise. With a full knowledge of 
all the circumstances of the demand, and of the nonsuit, which 
had been entered up against the plaintiffs, he voluntarily and abso- 
lutely undertook and bound himself to pay the debt within a given 
time, and seemed desirous of putting a stop to all further litigation 
about it. The circumstance that the maker had promised to make 
arrangements, séems to have been mentioned by him rather as the 
inducement, which led him to make the promise, than as a condi- 
tion on which it was to depend; and the witness declares, that the 
promise was by him understood to be absolute and unconditional. 
This promise can be binding, however, only on Robinson himself, 
because the evidence shows, that at the time this conversation took 
place, the commercial partnership, which had before existed 
between the defendants, was dissolved. 

It is therefore ordered, that the judgment of the District Court 
be affirmed with costs as against Robinson, and that it be reversed 
as against Long, the plaintiffs and appellees paying his costs in 
both courts. 

Boyce, for the plaintiffs. 

Hertzog and Tuomey, for the defendants. 
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Peter G. Oxiver and others v. James H. Stevens, Sheriff, 


and another. 


The purchaser ‘of property sold under an order of seizure subject to a previous 
mortgage, will be responsible only for the amount of such mortgage, and any sur-. 
plus he may have bid above that amount. And where such previous mortgage is 
revoked so far asa third person is concerned, and his claim declared to have pre- 
cedence on the proceeds of the mortgaged property, the amount due from the 
purchaser on account of the mortgage, will be first applied to the settlement of 
that claim, and the balance only will belong to the holder of the mortgage. 


Every one is bound, at his peril, to know the law applicable to his case; if he mis- 
apprehends it, he must take the consequences. He cannot make his own mistakes 
a ground to defeat the legal rights of others. 


Action before the District Court of Catahoula, King, J., by 
Peter G. Oliver, James Woodburn, John V. Robertson, and Sarah 
Schilling, administratrix of John Warfield, and tutrix of his minor 
heirs, against James H. Stevens, sheriff of the parish of Catahoula, 
and Joseph H. D. Bowmar, to enjoin an execution issued on a 
twelve months’ bond, executed by the plaintiffs in favor of Bowmar, 
for certain property purchased at a sale by the sheriff under an 
order of seizure. The injunction was dissolved with damages, and 
Woodburn and Schilling appealed. 

Garrett, for the appellants. 

McGuire, for the defendants. 

Morpny, J. The plaintiffs, as principal and sureties on a twelve 
months’ bond, enjoined an execution issued upon the bond at the 
instance of the defendant Bowmar. The facts out of which this 
controversy grows, are as follows: On the 8th of July, 1837, 
Charles S. Abercrombie had a conventional mortgage recorded in 
the office of the parish judge of Ouachita against Robert H. Bow- 
mar, his brother-in-law, for the sum of $10,135, with ten per cent 
interest per annum, from the 18th of May, 1837. Bernard Hem- 
ken and Joseph H. D. Bowmar brought suit against Robert Bow- 
mar for debts respectively due to them. At the same term of the 
court, they both obtained judgments against their debtor, which were 
signed on thesame day. Joseph H. D. Bowmar had his judgment 
recorded in the office of the parish judge on the 27th of March, 
1838, and Hemken had his recorded on the following day. In his 
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suit against Robert Bowmar, Hemken had made Abercrombie a 
party, and had prayed for and obtained a judgment revoking and 
setting aside his conventional mortgage, on the ground that his 
claim was fictitious and simulated, and that this mortgage was 
executed for the purpose of defrauding the creditors of Bowmar, 
and of placing his property out of their reach and pursuit. This 
judgment was affirmed by this court on an appeal brought at the 
last October term. See 16 La., 367. 

While these proceedings were going on between Hemken and 
Abercrombie, and before the rendition af the judgment in the ap- 
pellate court, Joseph H. D. Bowmar took out an execution under 
his judgment against Robert Bowmar, seized upon the mortgaged 
property, and caused it to be sold subject to Abercrombie’s mort- 
gage. At this sale Peter G. Oliver bought the property for the sum 
of $14,135. After deducting Abercrombie’s mortgage, which was 
the only one taking precedence of the judgment of the seizing cre- 
ditor, according to the certificate of the recorder of mortgages, 
Oliver gave his twelve months’ bond for the surplus, to wit: $1789 
96, with James Woodburn, John Warfield, and John V. Robertson, 
as sureties, and this is the bond now sued on. Shortly after the 
judgment of the district court in favor of Hemken, annulling and 
setting aside Abercrombie’s mortgage on Robert Bowmar’s pro- 
perty, was affirmed by this tribunal, they both joined in an hypo- 
thecary action against Peter G. Oliver, as a third possessor ; they 
prayed that the mortgaged property might be seized and sold to 
satisfy, first, Hemken’s judgment for $3,506 62, with ten per cent 
interest from the Ist of January, 1837, till paid; and secondly, 
Abercrombie’s mortgage of $10,135 08, with corresponding in- 
terest. The district court directed an order of seizure and sale to 
issue according to this prayer, unless within ten days after demand, 
Oliver should pay these two sums with interest and costs. Being 
thus ordered to pay a larger amount than he had agreed to give for 
the property, Oliver surrendered the whole of it, to satisfy the de- 
cree of the court. 

It is urged on the part of the plaintiffs and appellants, that the 
bond sued on is invalid, in as much as the purchase was made and 
the bond given in error; that the only mortgage or claim, of which 
the purchaser had notice as standing before that of the judgment 
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creditor, at whose suit the property was sold, was the one in favor 
of Abercrombie ; that no allowance was made for Hemken’s claim, 
which was subsequently declared to take precedence of Abercrom- 
bie’s mortgage; that this claim of Hemken, amounting to $3506 62, 
with interest from the Ist of January, 1837, when added to that of 
Abercrombie with the interest accruing on it, forms a sum much 
larger than that which was bid by Oliver, who would not have 
bought the property, had he known of this additional incumbrance 
on it. That in fact no adjudication had or could take place, the pro- 
perty not having brought a sum sufficient to discharge the mort- 
gages entitled to a preference over the judgment creditor, at whose 
suit it was seized and offered for sale. It does not appear to us, 
that in this case there was any error or mis-apprehension as to the 
facts existing at the time of the purchase. No other mortgage than 
that of Abercrombie had precedence of that of Joseph H. D. Bow- 
mar, and the bond of Oliver was given only for the surplus. But 
this purchaser, when sued as a third possessor, seems to have en- 
tirely mistaken the legal consequences of the judgment obtained by 
Hemken in his revocatory action against Abercrombie. He sup- 
posed that it had the, effect of subjecting the property he had 
acquired, to both the mortgages of Hemken and Abercrombie for 
their full amount. Such appears to have been also the opinion of 
all the parties concerned, and even of the district judge ; but it is 
clear that this judgment could not affect the rights or change the 
position of the creditor holding the mortgage coming immediately 
after that of Abercrombie. It could not increase the amount of 
mortgages having a preference over his. Its only effect was to 
make Abercrombie’s mortgage yield to that of Hemken’s, and to 
entitle the latter to be paid in preference to the former out of the 
first money made by a sale, or paid by the third possessor of the 
slaves mortgaged. If instead of being seized and sold in the suit 
of Joseph H. D. Bowmar, the property had remained in the posses- 
sion of Robert Bowmar, and upon being sold to satisfy these several 
mortgages, it had brought more than $10,135 O08, with the interest 
and costs, Joseph H. D. Bowmar would have been privileged upon 
the excess over Hemken, hail the latter’s claim been larger than 
that of Abercrombie, whose mortgage in that event would have 
been superseded by or merged in that of Hemken. (‘In the case 
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supposed, Hemken could have received the balance of his claim 
only after Joseph H. D. Bowmar’s mortgage was satisfied, 
having had his judgment recorded one day after the latter. 
If on the contrary, the slaves had brought only $10,135, Aber- 
crombie would have been entitled to the balance remaining after 
satisfying Hemken’s claim, in preference to Joseph H. D. Bow- 
mar, because his mortgage remained in full force as to the latter, 
and was avoided only as to its effects on Hemken, the com- 
plaining creditor. Civ. Code, 1972. 

It is not in our power to relieve the principal plaintiff in in- 
junction from the consequences of his mis-apprehension of the 
law and of his own rights. He was not bound to pay as third 
possessor more than $12,345 04, the amount retained in his - 
hands by’reason of the special mortgage in favor of Abercrombie. 
He could have enjoined the executory proceedings, and tendered 
the above amount to the seizing creditors. Instead of doing so, 
he suffered the slaves to be sold, and they brought only $4310 
66, an amount hardly sufficient to pay the debt of B. Hemken, 
with interest and costs. He and his sureties cannot any more 
avoid the payment of his bond, than if upon the hypothecary 
action of Abercrombie alone he had surrendered the property, 
instead of paying the debt. This case may appear a hard one 
as to Peter G. Oliver, the purchaser and third possessor, but in 
a government like ours, every one is bound, at his peril, to 
know the law applicable to his case; and if he mis-apprehends 
it, he must take the consequences. He cannot make his own 
mistake a ground to defeat the legal rights of others. 

Judgment affirmed. 
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Tuomas Hoorer v. Henry M. Hyams, Executor. 


A jury may be prayed for in a supplemental answer ; but it will be in the discretion 
of the court to permit such answer to be filed. It will be properly rejected where 
the jurors summoned for the term have been discharged, and allowing a jury 
would delay the trial a whole term. 

Anaffidavit fora continuance on the ground of the indisposition of the principal counsel, 
unaccompanied with any allegation that he was in possession of papers necessary 
on the trial, will be disregarded, where the circumstances of the case induce the 
belief that it was made for delay. 


Tuis case was tried before the District Court of Rapides, 
Boyce, J. 

The plaintiff and Isaac Thomas, his security, have appealed 
from a judgment dissolving an injunction with damages. The de- 
fendant was testamentary executor of George Gorton, deceased. 

Thomas, pro se,and Ogden, for the appellants. 

Dunbar and Hyams, propria persona, for the defendant. 

Martin, J. The plaintiff obtained an injunction to stay proceed- 
ings on an order of seizure and sale, on the ground that one of the 
slaves which he had purchased, was, at the time, afflicted with a 
redhibitory malady, the dropsy, of which he afterwards died. He 
prayed that the sale might be annulled and set aside as to that slave, 
orthat he might have a deduction from the price he agreed to pay for 
the slaves he bought. The defendant denied the existence of the 
malady, and averred that if it did exist, it was not to his knowledge, 
or to that of the persons entitled to the succession. The injunction 
was dissolved, and the plaintiff and his surety appealed. Our at- 
tention is arrested ona bill of exceptions taken to the opinion of 
the court, refusing leave to the plaintiff to amend his petition by a 
prayer fora jury, no jury being in attendance. It does not ap- 
pear to us that the court erred. In the case of Davis’ Heirs v. 
Prevost, 6 Martin, N. S., 265, we held that a jury may be prayed 
for in anamended answer, but it is in the discretion of the court to 
permit such answer to be filed; and in the case of Green v. Boudu- 
rant, 7 Id., 230, we held, that a jury is properly refused, when the 
jurors summoned for the term are discharged, and the granting of 
one would have delayed the trial of the cause a whole term. A 
second bill of exceptions was taken to the opinion of the court, 
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refusing a continuance on the plaintiff’s affidavit of the indisposi- 
tion of his principal counsel, without whose aid he could not safely 
go to trial, his other counsel not being sufficiently informed of the 
facts of the case, and there not being sufficient time to give him the 
necessary information. The affidavit concluded with the other 
averments required by law in such a case. We do not think the 
court erred; the case had been continued several times, and once on 
an affidavit perfectly similar. It was not alleged that the absent 
counsel was in possession of papers necessary to be produced. 
The case appears to be a simple one from the pleadings, depending 
principally on a single question of fact. A close examination of 
the testimony, has left on us the impression that the court correctly 


gave judgment for the defendant. 
Judgment affirmed. 





Bensamin Grusps Price and others v. Bensamin Grusss and 


others, Heirs, &c. 


Before the promulgation of the present Civil Code, brothers and sisters of the 
whole blood excluded those of the half blood from the inheritance. 


Tue plaintiffs, as Children of one-Fanny Price, deceased, pre- 
sented their petition to the Court of Probates for the parish of 
Rapides, Waters, J., praying to bg admitted as heirs of Benjamin 
Grubbs, the ancestor of the defendants, and for a partition of the 
estate between themselves and the defendants. 

Brewer, for the plaintiffs and appellants. 

O. N. Ogden, for the appellees. 

Martin, J. The plaintiffs are appellants from a judgment 
which disallows their claim to any part of the estate of Benjamin 
Grubbs, deceased, because their mother, through whom they 
claim, was his half sister only. Benjamin Grubbs died before the 
promulgation of the present Civil Code,* previous to which bro- 


hn 





* By a proclamation of the Secretary of State, under the act of 12th April, 1824, 
made on the 20th of May, 1825, it was declared ‘that in one month from this date, 
the Code shall be deemed to be promulgated.’ 
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thers and:sisters of the whole blood excluded those of the half 
blood ffom the inheritance. The case therefore presents for our 
solution a mere question of fact. A close examination of the case 
and the evidence produced, has left on us the impression that the 
judge of the court of probates did not err in considering plaintiffs’ 
mother as the half sister of the deceased, and, as such, excluded 
from his succession. 


Judgment affirmed. 


————EEEE 


Evcene Bonnet v. Ametia LEGRAs. 


A new trial will not be granted on the ground of newly discovered evidence, where 
the court is not satisfied that the party could not, with proper diligence, have dis- 
covered and obtained it before the trial,and where the affidavit contains no allega- 
tion of its importance or materiality. 


Appgat from the District Court of Rapides, Boyce, J. The 
plaintiff alleges that he leased from the defendant for five years, at 
an annual rent of fifteen hundred dollars, a building which had 
been occupied by the husbarid of the defendant, then deceased, as 
a coffee house and confeciionary, and which he proposed to use for 
the same purpose; that he was induced togpay so high a rent in 
consideration of the benefit to be derived from various fixtures and 
utensils connected with the establishment, and offered to him by 
the lessor as an inducement to take the premises; that since the 
date of the contract, the defendant has removed a large portion of 
the fixtures and utensils, which could not be replaced for less than 
four hundred dollars. He also claimed the sum of one hundred 
and eighty dollars as damages for the retention of the upper part 
of the building by the lessor, for one month after she had con- 
tracted to deliver it. The action was commenced the 11th of April, 
1838, and the case was continued from term to term, till May,1841, 
when @ verdict and judgment were rendered. 

O. N. Ogden, for the plaintiff. 

Dunbar and Hyams, for the defendant. 

Butzarp, J. This is an action to recover damages of a lessor 
for violationeof the contract of lease. The case was submitted to a 
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jury who found a verdict for the plaintiff for one hundred “and 
ninety-five dollars. The defendant made a motion for a néw trial, 
which being overruled, and judgment rendered upon the verdict, 
she appealed. 

It is contended by her counsel that the court erred in not allow- 
ing a new trial, upon her affidavit of newly discovered evi- 
dence. : 

She made oath that since the trial she had discovered that one 
Ralph Canada, now residing in Natchez, can prove that he was 
solicited by Bonnet to appraise the distillery and confectionary 
utensils belonging to the late Mr. Legras’s estate at the time of 
hiring of the premises, and that Bonnet, afterwards declined taking 
them. That Canada acted in conjunction with George Russell, 
since deceased. That he resides in Natchez, and that the know- 
ledge that he could prove these facts, was not possessed by her at 
the time of the trial, whereby it was utterly impossible to have 
produced the same on the trial, or to have obtained a commission 
to take his deposition. We are of opinion the court did not err. 
The action had been pending more than three years, and the afli- 
davit does not satisfy us that, with proper diligence, the defendant 
could not have discovered and obtained the evidence previously to 
the trial, nor does its’ importance orjmateriality appear from the 
affidavit. Code of Practice, 560. 


Upon the merits, the case was fairly put to the jury, and we see 
no ground for disturbing the verdict. 


Judgment affirmed. 
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FREDERICK WitiiaMs v. NevvitLE GALLIEN. 





A. sale of property under execution on a judgment from which no suspensive appeal 
~has been taken, will divest the title of the owner, though the judgment be after- 
wards reversed, 
A sale of property by the sheriff under an execution, after the judgment has been 
satisfied. will give no title. : 










Where a judgment has been rendered in favor of the plaintiff, the whole judgment, 
including the costs, is his property. He is supposed to have advanced, or to be 
liable for the costs; and the sheriff has no right, in violation of the orders of the 
plaintiff or his attorney, to sell the property seized, in order to secure their pay- 
ment. Sucha sale will be void. 




















Tue plaintiff filed a petition in the District Court for the parish 
of Natchitoches, praying that a monition might be issued, and his 
title be confirmed to a tract of land purchased by him at a sheriff’s 
sale under execution against the defendant; the homologation of 
the sale was opposed by the latter. The sale was confirmed, and 
the defendant ordered to pay the costs of his opposition, Carr, J., 
presiding. 

Martin, J. The defendant is appellant from a judgment homo- 
logating the sale of a tract of land of his, adjudicated by the 
sheriff to the plaintiff. The homologation, on the monition, was 
resisted on the ground of gross misconduct in the sheriff, who pro- 
ceeded to the sale of the property levied on, afterthe defendant had 
paid the amount of the judgment to the plaintiff in the execution, 
notwithstanding the repeated directions of the attorney of said 
plaintiff to forbear to sell the property, and ordering the execution 
to be returned. The defendant supported his allegation by the tes- 
timony of Sherburne, the attorney of the plaintiff in the execution. 
This gentleman deposed that he received from the present defen- 
dant, then also the defendant in the execution, a draft, and agreed 
that all proceedings on the fiert facias should be suspended until it 
could be known whether the draft would be accepted; and that 
afterwards on learning that the draft had been accepted, he directed 
the sheriff to return the execution; that the draft was a satisfaction 
of principal and interest of judgment, and that he considered it as 
settled ; that the sale was made without his knowledge, and that. 
he ordered the sheriff several times before the sale, and once upon 
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seeing the advertisement of sale, to return the execution, and not 
sell the land. The draft was given him by Gallien, then, andfnow 
defendant, one month before the sale, which was postponed sever 
times. The costs of suit were not included in the draft. On he 
part of the plaintiff and appellee, it is urged that the sheriff cor- 
rectly proceeded to the sale under the execution, because the gudg- 
ment was not entirely satisfied, the draft not being sufficient to 
cover the whole judgment, as after its payment the costs remained 
unsatisfied; that the purchaser at the sheriff’s sale cannot be 
affected by the neglect of the sheriff to attend to the direction of the 
plaintiff’s attorney, whose instructions to the sheriff were not 
known to the defendant; and that plaintiff had no right to prevent 
the sale of property seized, so as to deprive the officers of the 
court of the means of collecting their fees. It appears to us the 
district court erred. It is true, that if a defendant against whom 
judgment be obtained does not procure a suspensive appeal, and the 
judgment is afterwards reversed, the purchaser of his property on a 
sale under execution, before the reversal of the judgment, will be 
maintained in his purchase ; but it does not follow from thence, that 
the sale of a defendant’s property, after he has satisfied the judgment, 
would avail the purchaser. The whole judgment, including the- 
costs, is the property of the plaintiff, who we suppose to have ad- 
vanced them, or who is chargeable therewith; the judgment being, 
that he recover his debt and costs. Code of Pr., art. 548, et seq. 
The testimony of Sherburne is uncontradicted, and leaves no doubt 
of his having given repeated instructions to the sheriff to forbear 
selling the defendant’s property, even after he had seen the sheriff’s 
advertisement for the sale. The plaintiff purchased for seventy 
dollars six hundred and forty acres of land, which are alleged to be 
worth several thousand dollars, and were appraised at fifteen thou- 
sand, giving a twelve month’s bond. 

It is therefore ordered that the judgment of the district court be 
reversed, and that the sale of the defendant’s property by the sheriff 
to the plaintiff be set aside and annulled, and that the latter pay 
costs in both courts. 

Pierson, for the plaintiff. 

Taylor and Dunn, for the appellant. 
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James Wapswortu v. Josernu M. Harris and Mattrnew 


- Watson, Sheriff. 


Where a petition has been addressed, by mistake, to a tribunal different from that in 
whjch it was filed, the error will be fatal. No judgment by default can be taken, 
nor can permission be given to amend. 

In applications to the parish judge for an injunction, under the act of 1835, the peti- 
tion must, in all cases, be addressed to the distriet court. 


Tue defendant, Harris, having obtained a judgment against the 
plaintiff, in the state of Georgia, on producing an exemplification 
of the record, procured from the judge of the District Court for the 
parish of Caddo, an order of seizure and sale. The plaintiff, ina 
petition addressed to ‘Washington Jenkins, parish judge for the 
parish of Caddo,’ averred that the amount for which the said order 
of seizure had issued, with the costs, had been paid by him to 
a former sheriff of that parish, but that no return had been made 
thereof; he prayed that an injunction might be issued prohibiting 
the defendants from further proceedings under the order of seizure, 
and that Harris might be condemned to pay him one hundfed dol- 
lars for fees of counsel, and the like sum for other damages, sus- 
tained in consequence of the illegal execution of the said order of 
seizure and sale. The case was tried before Carr, J. 

Martin, J. The defendant moved for the dissolution of the in- 
junction, which the plaintiff had obtained, on the following grounds: 
Jirst, the petition is addressed to the parish judge, while it ought to 
have been to the district court ; and secondly, no citation was issued 
as the law requires. The injunction was dissolved, and the defen- 
dant had judgment against the plaintiff and his sureties, in solido, 
for ten per cent on the amount of the execution enjoined, with fifty 
dollars as special damages for his attorney’s fee, and costs of suit. 
The plaintiff appealed. It appears to us that the first error assign- 
ed is fatal. Inthe case of Watson et al. v. Pierce, 6 Martin, N.S., 
417, we held, that where a petition was addressed by mistake to a 
tribunal different from that in which it was filed, the error is fatal. 
No judgment by default can be taken, nor cafi permission be given 
to amend the -petition by changing the address. The’ Code of 
Practice, art. 171, requires the petition to be addressed to a com- 
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petent judge. The execution in the present case appears to have 
been issued from the district court, on a judgment obtained in a 
sister state, for a sum exceeding the jurisdiction of our parish 
courts. It is urged that no district judge resides in the parispy 
of Caddo, nor was any such officer in that parish, when the petition 
was presented to the parish judgé, who in such a case is authorized 
by a late law to issue a writ of injunction, returnable to the district 
court. Acts of 1835, p. 227. It is probable, that the. present was 
a case in which a writ of injunction might have been issued by the 
parish judge. Neither the non-residence-nor absence of the district 
judge from the parish, is, however, alleged in the petition. The 
petition ought, in all cases like the present, to be addressed to the 
district court, whether a district judge reside or be accidentally in 
the parish or not; and on a petition so addressed, the parish judge 
is competent to order the writ of injunction under the act of 1835. 
See also our decision in the case of Stanbrough v. Scott, Sheriff, 
§c., ante, 43, at the present term. We think the district court 
erred in allowing to the defendant fifty dollars for his attorney’s 
fee. 

It is therefore ordered that the judgment of the district court be 
affirmed with costs, except so far as it relates to the allowance of 
fifty dollars for the attorney’s fee; and that in this particular it be 
reversed, the costs of the appeal to be borne by the defendant and 
appellee. 

Gilbert, for the plaintiff and appellant. 

Sherburne, for the defendants. 
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GraNvittE P. Situ, Administrator, v. HenrieTTA CHENEY, 
Administratrix. 


An administrator will be entitled to the fall commission of two and a half per cent 
on the amount of notes taken by him for property sold at the probate sale of the 
succession. The commission is alowed not only for the actual trouble he may 
have had, but for the responsibility incurred. By selling the property, attending 
to the execution of the instruments of sale, and obtaining solvent endorsers on the 
notes received, he may well be considered as having, so far, fully administered 
on it. 

Where all the property of an estatehas been retained in kind, and, after a few 
months’ administration, delivered over to the heirs, the administrator will be en- 
titled to a commission of two anda half per cent on the whole amount of the 
inventory. 

The fees of counsel employed by an administrator on rendering the account of his 
administration, are a part of the expenses incurred, and form a correct charge 
against the estate; and when the account has been rendered by the administratrix 
of a deceased administrator, she will be entitled to claim the allowance of such 
fees for counsel employed by her to render the same. 


Appeat from the Probate Court for the Parish of Rapides, 
Waters, J. 

Morpuy, J. The plaintiff, as the present administrator of the 
succession of Hampton J. Cheney, deceased, brought suit in the 
court below against the defendant, as administratrix of David 
Cheney, deceased, the former administrator of the estate of H. J. 
Cheney, to obtain an account of his administration. When this 
account was presented, two of the items charged to the estate were 
objected to by the plaintiff, to-wit: 

1. The sum of $2,769 84, charged for the late administrator’s 
commission on $110,793 64, at two and a half per cent. 

2. The sum of $500 for counsel fees for the rendition of the 
account called for. 

The judge below allowed a full commission on $32,380 36, 
which amount appeared to him to have been fully administered 
upon; and allowed only a half commission on $78,641 15, which 
sum was returned by the administratrix in notes proceeding from 
the probate sale of the succession of the deceased H. J. Cheney, 
and overruled the second objection. From this judgment, the plain- 
tiff appealed, and the defendant has prayed in this court that it be 
amended so as to allow the full commission charged. 
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The conclusion to which the judge below has arrived has been 
dictated by principles of equity, but we do not believe it sanctioned 
by law. In the absence of any provisions in our Code on the par- 
ticular case presented to us, we are of opinion that the administragiiie 
tor is entitled to a full commission. By selling all the property of 
the estate, attending to the execution of the sales, and to the taking 
of solvent endorsers on the notes given by the purchasers, he might 
well be considered as having administered on the whole estate, so 
far as he had progressed with its settlement. The commission is 
allowed not only for the actual trouble which the administrator may 
have had, but also for his responsibility. Had all the property of 
the estate been retained in kind, and after a few months’ adminis- 
tration, delivered over to the heirs, as is sometimes the case in 
vacant successions, he would have been entitled to two and a half 
per cent on the whole amount of the inventory, and yet the respon- 
sibility and trouble would not have heen so great. He has collected . 
a sufficient amount on the notes of the sale to pay the debts of the 
estate, and has had the safe keeping of the balance of the others,which 
are drawing interest at the rate of ten per cent per annum. If no 
fault has been found with his management of the estate, we think 
that he cannot be deprived of any part of his commission. 

The second objection was correctly overruled by the probate 
judge. The charge is admitted to be a moderate one. Article 1063 
provides that the expenses incurred by the administrator for the 
rendering of his account, shall be at the cost of the estate. If this 
item could not be objected to in an account of his administration, 
filed by David Cheney himself, it is not perceived how it can be an 
illegal charge when claimed by his administratrix in rendering an 
account of his administration. 

It is therefore ordered that the judgment of the court of probates be 
amended so as to allow the defendant the item of $2769 84, charged . 
in the account under No. 78, and that the judgment be affirmed in 
other respects; the costs in both courts to be paid out of the 
estate. 

Brent and Ogden, for the plaintiff and appellant. 

Dunbar, Hyams, and Elgee, for the defendant, 


* 
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James Roperts v. WarREN M. BENTON. 


" Where the appellant fails to.take the necessary steps to prosecute his appeal, he 
“ swill be considered as having abandoned it, in the sense of art. 594 of the Code of 
"Practice ; and will not be allowed towenew it. ~ Aliter, when the appeal is dis- 
missed on motion of the appellee. In the latter case, it may be renewed at any 
time within the delay fixed by law. 








Appeat by the defendant from a judgment of the. District Court 
for the parish of Carroll, Davis, J., in favor of the plaintiff. 

Selby, for the plaintiff, moved to dismiss the appeal, and cited 
Code of,Pr., 594. Dozer v. Sargent, 4 La., 41. 

Copley, for the defendant. 

Morpuy, J. motion to dismiss this appeal has been made, 
which, in our opinion, must prevail.. The ground assumed is that 
a previous appeal was taken, which the appellant neglected to pro- 
secute. At the last term of this court, the appellant moved for an 
extension of time to bring up his record, but the reason given in 
support of this motion appearing unsatisfactory, it was refused, 
When a party fails to°take the necessary steps to prosecute his ap- 
peal, he will be considered as having abandoned it in the sense and 
meaning of article 594 of the Code of Practice ; and will not be 
allowed to renew it. It is different when, on a motion of the ap- 
i pellee, an appeal is dismissed ; it may then at any time be renewed 
within the delay fixed by law. 





tee penne eit 


Appeal dismissed, 


James Roberts v. Warren M. BEnTON. 


‘ : . Where the certificate of the clerk shows that parol testimony, taken on the trial, but 
| not reduced to writing, is not to be found in the record, and there is no statement 

of facts, the appeal must be dismissed. The appellant cannot be relieved by a 
. centiorari, as it appears from the certificate of the clerk that he cannot send up the 











- evidence. > 


4 Apbeat from the District, Court for the parish of Carroll, 
| . Tenney, J. 

Hi . Selby, for the plaintiff, moved to dismiss the appeal. 

| Copley, for the appellant. 
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Gartanp, J. The defendant is appellant from a judgment ren- 
dered against him _on a promissory note. The plaintiff moves to 
dismiss the appeal, because the certificate of the clerk shows that » 
the case cannot be examined on the merits. The certificate is, that 
it is a ‘correct transcript and true copy of all the proceedings had, 
and papers and documents filed in the above entitled suit, as well 
as of all the evidence adduced by the parties, except parol testimony, 
which was not reduced to writing on the trial of the above recited 
cause, &c.’ From this statement it is evident that the case cannot be 
examined on its merits, and it is not in our power to aid the defend- 
ant by a certiorari, as the clerk could not from his certificate send 
us the evidence. The defendant does not appear to have called on 
the plaintiff for a statement of facts, or on the judge to make one, 
after the plaintiff refused. At the time of the trial he does not 
seem to have manifested any intention of taking an appeal, and did 
not require the evidence to be taken in writing. The appellant has 
taken no other step to bring his case before us, than to take an ap- 
peal. We can therefore do no more or less than dismiss it with 
costs. 3La., 454. 171d.197. 18 Id., 437. 

Appeal dismissed. 


Warren M. Benton v. Asner C. and James Roserts, 


‘One joint and several obligor cannot rescind an agreement made by both with their 
common creditor, and which operated a discharge, so as to compel his co-obligor, 
who does not consent to the rescission, to'remain bound. “The obligation once 
extinguished, can only be revived against those who consent to it. 

A receipt to one of two obligors in solido, purporting to be for his part, severs the 
obligation, and extinguishes it as to him who has paid. _ 

A party may be bound by what is contained in an act between third persons, where 
it is proved that he had notice of it; and, as parol testimony is necessary and ad- 
missible to prove such notice, whatever took place at the time of notice, may, by 
the same kind of evidence, be proved as part of the res gestz. 


Tuts case is brought up from the District Court forthe parish of 
Carroll. It was tried as to James Roberts before Davis, J., 
and as to the other defendant, before Zenney, J.; but the judg- 
ments against both defendants were delivered ‘by the latter. 
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Gar.anp, J. This action was commenced by the endorsee of three 
promissory notes, for the sum of $4380 each, drawn by the defend- 
ants to the order of Theodore D. Elliott, and endorsed by him, pay- 
able March 1, 1838, 1839, and 1840. The last note, on which there 
is a credit of $675, is said to have been mislaid. An attachment 
was taken out against one of the defendants who is a non-resident. 

In the petition it is alleged that the defendants are jointly in- 
debted ; but two of the notes are annexed to the petition and asked 
to be taken as a part thereof, and they are joint and several obliga- 
tions ; and the prayer is for judgment for the amount due, as ap- 
pears by the notes referred to. 

The two notes produced, payable on the Ist of March, 1838 and 
1839, were endorsed, without recourse, on the 24th of March, 
1838. . 

James Roberts for answer admits, that he signed the notes, but 
says that they have all been paid, as will appear by an authentic 
act annexed to his answer, executed by Elliott on the 26th of March, 
1838. He says the notes were, after their discharge, obtained sur- 
reptitiously by plaintiff, and without consideration. That so far 
from his being indebted to plaintiff, the latter is largely indebted to 
him, as he has repeatedly admitted. He alleges fraud, prays that 
the demand of plaintiff be rejected, and that the notes be cancelled 
and delivered to him, 

To this answer is annexed an authentic act signed by Elliott, the 
payee of the notes, dated on the 26th of March, 1838, in which he 
acknowledges that all the notes are paid in full, and releases the 
mortgage given to secure them; and the notary, in the act, says 
that the notes ‘were produced to me, said notary, by the said 
Abner C. Roberts and James Roberts, here, in presence of the ap- 
pearer ;’ and he further says, that the notes and mortgage were 
executed before him onthe day they are dated, and that they have 
his paraph Ne varietur, on their face. The recorder of mortgages 
is specially authorized to erase the mortgage, and make it null and 

void. 

In addition to the positive release contained in this act, the notary 
was examined as a witness on the trial, and says that the plaintiff 


.. was aware of the contents of the act of release, and that he was 


interested in having the release made, as he had purchased of 
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James Roberts half of the land mortgaged ; and this statement is 
verified by an authentic act of sale from James Roberts to Benton, 
passed the next day after this release was executed. He also testi- 
fies to other matters, which will be hereafter noticed. 

How any court could permit a transaction so simple as was pre- 
sented by the pleadings in this case, to take the course that was 
pursued, and become as confused as it was made, is inconceivable. 
The parties have been allowed to enter into various other transac- 
tions, documents of various kinds have been” received in evidence, 
as well as parol testimony, and the record is studded with bills of 
exceptions. 

The defendants severed in their answers, though they rely upon 
the same grounds; and A. C. Roberts annexes to his answer the 
same release presented by his co-defendant. The cause as to James 
Roberts was tried at one term of the court by one judge, and as to 
Abner C. Roberts, at a subsequent term, by another; both per- 
mitted great latitude in the trial, and the record is swollen to a 
volume. There were two judgments rendered, condemning each 
defendant separately to pay the plaintiff $8760, with five per cent 
interest from the 11th of February, 1840, until paid ; from which 
both have appealed. 

To attempt an investigation of all the ordinary and extraordinary 
points raised in the case, and a correction of the decisions made on 
them, would be a waste of time, and not promote the justice of the 
case, which is evidently one in which the parties do not understand 
their own rights, or are endeavoring, in the confusion they have 
created, to cheat each other. 

From the mass of documents and parol testimony we have select- 
ed such, as we think will elucidate the matter, and enable us to 
give a correct judgment in the case. 


Elliott, the payee of the notes, in 1836, sold the defendants a 
tract of land for $21,900, and the three notes sued on were, with 
others, and a mortgage, given to secure the price. Sometime after 
this purchase by defendants, they sold a portion of the same land 
to Henry and Wesley Roberts for $22,409 90, one fifth in cash, and 
four notes for $4480 18 each, were given, payable on the Ist of 
January, 1838, 1839, 1840, 1841, and a mortgage was retained to 
secure their payment. When the note from defendants to Elliott 
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became due, in March, 1838, he was about to proceed on his mort- 
gage, to enforce the payment of it, and of the two others falling 
due in March, 1839 and 1840. To prevent this, the plaintiff gave 
Elliott thirteen slaves for these three notes, which were transferred 
to him, and as all parties wished Elliott’s mortgage raised, it 
was done by the act annexed to the answers, the plaintiff being 
present and assenting, although he did not sign the release. The 
defendants, in payment of the three notes set out in the petition, 
then gave plaintiff three of the notes of Henry and Wesley Roberts, 
amounting to $13,440 54, each of them payable two months in ad- 
vance of their own notes, but they did not endorse them. On these 
notes and the mortgage of H. and W. Roberts to J. and A. C. 
Roberts, Abner C. Roberts, in his own right, and James Roberts, 
for the use and benefit of Benton, the plaintiff, obtained an order of 
seizure and sale of the land, and A. C. Roberts and Benton became 
the purchasers of it, for two thirds of its appraisement, to wit: for 
$13,000; and the sheriff made them a deed for it, and put them in 
possession. Of this sale James Roberts has never complained, so 
far as the record informs us, and all parties appear to have well un- 
derstood, that when the plaintiff took the three notes of Henry and 
i Wesley Roberts, that the notes of defendants were discharged, and 
they would have been entirely, but that Abner C. Roberts insisted 
on becoming a partner with Benton in the purchase of the land, 
and so far as he was concerned, the understanding or agreement 
I was revoked; but it does not appear that James Roberts ever con- 
| sented to its being annulled, and it is certain, Benton did not so 
consider it, for he proceeded, in the name of James Roberts, for his 
(Benton’s) use, had the land sold, and realized $6500, which was 
ai more than the moiety of the three notes sued on. 
| It is not denied that Benton realized the sum of $6500 by the 
( | purchase of the land of H. and W. Roberts, but it is said, he ought 








not to give any credit for it, as the defendants did not endorse the 
notes when they gave them to him, which was to have been done. 
As to James Roberts, that can make no difference, as Benton used 
| his name for his own benefit, and realized his half of the debt as ef- 
fectually as if the notes had been endorsed. As to Abner C. 
Ag . Roberts, he was dispensed from his agreement to endorse the notes, 
i) by the subsequent arrangement between him and the plaintiff, and 














OCTOBER, 1841. 105 


Benton v. Abner C. and James Roberts. 








their joint purchase of the land, which they afterwards held as equal 
partners. 

It isfurther contended, that although James,Roberts did pay the 
$6500 on these notes, yet as he is an obligor in solido with Abner 
C. Roberts, he is still bound for the whole amount of the notes 
sued on, and the plaintiff is entitled to a judgment against him, to- 
gether with A. C. Roberts, for the balance of the debt. Had a 
payment of that sum been made on the notes by James Roberts, 
without any stipulation that he was to be discharged, there is no 
question the position assumed by the plaintiff would be correct; but 
when the notes of Henry and Wesley Roberts were delivered to him, 
the understanding was, if they were paid, that the defendants 
should be discharged from their obligations; and had the agree- 
ment been carried into execution, as at first arranged, the notes sued 
on would have been extinguished by payment. The only question 
remaining is, whether one joint and several obligor, by rescinding 
an agreement made by both with the creditor, which operates a 
discharge, can compel his co-obligor, who does not assent to the 
rescission, to remain bound with him. We think he cannot. The 
obligation once extinguished, can be revived only against those who 
assent to it. There is no evidence that James Roberts ever gave 
that assent. 


This court have held, that a receipt given to one of two obligors 
in solido, purporting to be for his part, severs the solidarity of the 
obligation, and extinguishes it as to him who has paid. 4 Martin, 
N.S., 192. Such, we think, is the effect of the arrangements and 
contracts made by the plaintiff with the defendants ; he must there- 
fore look to Abner C. Roberts alone for his half of the notes sued 
on. 


It has been strongly insisted on by the counsel for the defend- 
ants, that no parol testimony should have been admitted on the part 
of the plaintiff, to explain or contradict the release from Elliott to 
the defendants; and the article 2256 of the Code is relied on to 
sustain the objection. That article generally applies to those who 
appear to be parties or privies on the face of the act. A party may 
also be bound by what is contained in an act between third persons, 
if it be established that he had notice of it; yet as parol evidence is 
necessary and admissible to prove the notice, it follows, that by the 
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same kind of evidence, all that took place at the time of notice may 
be proved as part of the res gestz. 1 Starkie, 57. 4 Martin, N. 
S., 13. 8 Id., 383, 405, 672. The law is very watchful of the 
stipulations of parties to a contract, in their application to third per- 
sons. The rule of res inter alios acta is to be regarded as a limita- 
tion and restraint upon the natural effect of collateral evidence, and 
must be co-extensive with the principle of its reception, and may 
be considered as founded on the same principles of natural reason 
and justice, which warrant the admission of indirect testimony. 
1 Starkie, 59. 

It having become necessary in this case, to show by parol evi- 
dence the connection and knowledge of the plaintiff with the nota- 
rial act between Elliott and the defendants, it was competent for 
him to show by the same testimony, upon what conditions and for 
what purposes he was to be bound, and to show a violation of the 
stipulations agreedon. Had Abner C. Roberts, in good faith, en- 
dorsed to plaintiff the notes of H. and W. Roberts, or had he per- 
mitted his name to be used, as James Roberts did, for the use and 
benefit of plaintiff, in suing on those notes, and allowed him to pur- 
ehase the whole of the land mortgaged to secure those notes, there 
is no doubt, he (Abner) would have been discharged from the pay- 
ment of the notes, as well as his co-defendant. But as he has acted 
otherwise, and the plaintiff has consented to it, they must abide by 
their own contracts, but cannot hold James Roberts bound, who did 
not assent, so far as we are informed, to Abner’s becoming interested 
in the purchase of the land. 


The judgments of the District Court are therefore reversed, and 
this court proceeding to give such judgment, as in their opinion 
should have been given in the court below, does further order and 
decree, that there be judgment in favor of James Roberts, discharg- 
ing him from all liability on the notes sued on, without prejudice to 
, his right to set up in payment or compensation against the last note 
mentioned in the petition, whatever shall remain of the sum of six 
thousand five hundred dollars, after extinguishing his (James 
Roberts’) half of the two notes now sued on, with costs against the 
plaintiff in both courts: And it is further ordered and decreed, that 
the plaintiff, Warren M. Benton, do recover of and have judgment 
against the defendant, Abner C. Roberts, for the sum of four thou- 
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sand three hundred and eighty dollars, with interest at the rate of 
five per centum per annum on one half of said sum, from the first 
day of March, in the year 1838, until paid; and interest at the same 
rate on the other half of said sum, from the first day of March, in 
the year 1839, until paid, with costs in the district court; those of 
this appeal to be paid by the plaintiff and appellee. It is further 
ordered, that the judgment of nonsuit on the lost note be affirmed. 

Copley, for the plaintiff. 

Browder and Selby, for the defendants and appellants. 


ee 
Union Bank or Lovuistana v. James Brown and another. 


Notice of protest to the endorser of a promissory note, when sent by mail, must be 
directed to the post office nearest to his residence, where it is not shown that he 
was in the habit of receiving his letters from another office, or he will be dis- 
charged. 


Tis was an action before the District Court of Rapides, Boyce, 
J., by the holder against Brown, the payee, and John A. Texada, 
endorser of a promissory note. No citation appears to have been 
served on Brown. It was proved on the trial that the post office at 
Cotile was twelve, and that at Alexandria fifteen miles from the re- 
sidence of Texada. 

Martin, J. The defendant, Texada, is appellant from a judg- 
ment against him as endorser, and prays the reversal of the judg- 
ment on the ground of the absence of evidence of legal notice. 
The letter inclosing the notice was directed to him at Alexandria, 
which is not the post office nearest to his place of residence; there 
being another post office at Cotile, in the same parish, shown to be 
nearer to his residence. An attempt has been made to show that 
the appellant was in the habit of receiving his letters and papers at 
the Alexandria post office, at the time the notice of the protest was 
sent to him; but this attempt has been unsuccessful. 

It is therefore ordered that the judgment of the district court be 
reversed, and that ours be for the defendant, with costs in both 
courts. 

H. Taylor, for the plaintiff. 

Brant and O. N. Ogden, for the appellant. 
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Hetnoise Secrest, Administratrix, v. Govy Hoop. 


Where the plaintiff sues as administratrix, and her capacity is denied, she must 
prove it, or be non-suited. 





Tue plaintiff, as administratrix of Bardee Segrest, deceased, in- 
stituted a suit before the District Court for the parish of Carroll, to 
annul a sale made by the deceased to the defendant, on the ground 
of fraud. Hood pleaded first, prescription; second, that the plain- 
tiff had no right as administratrix to maintain the action; third, a 
denial that she was the administratrix of the said Bardee Segrest ; 
and fourth, a general denial; and his answer concluded with a 
prayer ‘ that the demand of the plaintiff be rejected, that her suit be 
dismissed, that he have judgment against her on the merits, and 
for general relief.’ No evidence appears to have been introduced ; 
and a judgment of non-suit was rendered by Tenney, J. 

Copley, for the plaintiff. 

Selby, for the defendant. 

Martin, J. The plaintiff is appellant from a judgment of non- 
suit. She sues as administratrix of her deceased husband. Her 
capacity was denied, ahd she failed to make any proof of it. She 
cannot complain of a judgment which is the legal consequence.of 
her own negligence, or that of her counsel. 


Judgment affirmed. 


Same CasE—On AN APPLICATION FOR A RE-HEARING. 


Where a dilatory exception has been filed before a judgment by default, it must be 
noticed, though followed on the same sheet of paper by an answer to the merits. 
The last clause of the twenty-third section of the act of 20th March, 1839, only 
prevents the filing of such exceptions after a judgment by default. ‘ 


Gartanpd, J. The plaintiff’s counsel applies for a-re-hearing on 
the ground that he was not bound to notice the exception to the 
want of capacity of the plaintiff to sue, because with it was filed a 
peremptory exception, and an answer to the merits; and he insists on 
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a literal application of the twenty-third section of the act of 1839. 

On the first day of the term to which the process in this case was 
returnable, the defendant appeared, and on the same page of a 
sheet of paper, he pleaded, Ist. Prescription; 2d. The want of the 
capacity of the plaintiff to sue; 3d. A generaldenial. On the trial, 
the counsel for plaintiff did not prove that she was administratrix, 
and on that and other grounds, a non-suit was entered. He stren- 
uously urges he was not bound to notice the exception. We think 
he was. It was filed before a judgment by default was taken, and 
no issue was joined previous to the exception being presented. We 
think the latter clause of the section only prevents dilatory excep- 
tions being filed, after a judgment by default ; but if filed previously, 
we think they ought to be noticed, although followed by an answer 
to the merits. 

Re-hearing refused. 


pt 


Govy Hoop v. Hetoise Secrest. 


The character of the action, whether petitory or possessory, is not determined by the 
allegations in the petition alone, but by the prayer of the petition and the allega- 
tions. 

Where the petition alleges that plaintiff had both the property and the possession 
of certain slaves, and concludes with a prayer that the defendant be condemned to 
deliver up the possession, the prayer makes the action a possessory one; had the 
latter been for the recovery of the slaves, the action would have been a petitory 
one. So where the petition avers that the plaintiff owned, and had possessed as 
owner certain slaves, and prays that he may have judgment for them, the action 
will be a petitory one. 


Apreat from the District Court for the parish of Carroll, Ten- 
ney, J. The evidence on the trial of this case established that the 
slaves sued for were taken from the plantation of the plaintiff, on 
the night of the 18th of July, 1840, and were subsequently found 
in possession of the defendant. It was also proved that the plaintiff 
had been in possession of them for upwards of twelve months pre- 
ceding. No evidence was offered to prove plaintiff’s title to them. © 
The verdict.found, ‘for the plaintiff, for the possession of the negroes 
sued for’; and the judgment was, ‘ that he recover from the defen- 
dant the possession’ of them. 
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Martin, J. In this case the plaintiff alleges that ‘he is the 
owner and has possessed as owner, for more than a year,’ four 
slaves, to wit: Lucy and her three children, which are in the pos- 
session of the defendant, who refuses to deliver them up. He prays 
that they be sequestered, and that he have judgment for said slaves 
against the defendant, and for $200 damages; and that they be 
delivered to him. 

The defendant pleaded the general issue, and set up other mat- | 
ters of defence. 

The case was tried by a jury, who returned a ‘verdict for the 
plaintiff, for the possession of the slaves sued for.’ From the judg- 
ment rendered on this verdict, the defendant appealed. 

The plaintiff begins by stating that he is owner, and has been in 
the possession of the slaves sued for. Aftersuch an allegation, the 
conclusion of the petition might well support either a petitory or a 
possessory action—a petitory action, if the plaintiff demanded the 
title and restoration of the slaves; a possessory one, if he demanded 
the possession only. It is not the allegations, but the prayer of the 
petition and the allegations, that give character to the action. In 
the case of Kemper’s Heirs v. Hulick, 16 La., 44, the plaintiffs, in 
the allegations of their, petition say, they had the property and pos- 
session of the slave sued for, and pray that the defendant deliver 
up the possession of said slave. It was the prayer that made the 
action a possessory one; had he prayed for the recovery of the 
slave, the action would have been a petitory one. In the present 
case the plaintiff does not pray that he may recover the possession 
of the slaves, but that he have judgment for them. This gave to 
his action the character of a petitory one. ; 

The evidence does not establish title in the plaintiff to support 
a petitory action, and the court in our opinion erred, in considering 
the present suit as a possessory action, 

It is therefore ordered that the judgment of the district court be 
reversed, the verdict set aside, and the case remanded for further 
proceedings according to law; the plaintiff and appellee paying the - 
costs of the appeal. 

° Selby, for the plaintiff. 
Copley, for the defendant and appellant. 
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Henry M. Bry, Under-tutor, v. Joun DoweE tt, Executor. 


It is the duty of an executor, when rendering his accounts, to disclose the name of 
the heir to the succession, and require that he be cited through his tutor or under- 
tutor. 

On an opposition by the under-tutor of a minor heir to the homologation of the ac- 
count of an executor, who was also tutor to the minor, the latter cannot object to 
proof of his tutorship, when offered by the opponent, on the ground that such 
tutorship was not alleged in the opposition. So soon as his right to oppose the 
account was contested, the under tutor was bound to show that there existed such 
an opposition of interest between the minor and his tutor, as made it his duty to 
appear on behalf of the former; and this could not be done without showing that 
the executor was himself the tutor of the minor, to whom he was rendering an 
account. aa 

Where an under-tutor, in behalf of a minor, opposes the homologation of the ac- 
counts of an executor, it will be presumed that the estate has been accept- 
ed according to law, otherwise the minor would be without any interest in 
the matter. 

The decree of a court of probate homologating the accounts of a tutor, rendered 
contradictorily with the under-tutor, is not conclusive against the minor, who has 
a certain time after majority within which to examine and contest them; and the 
court can in no way discharge the tutor, while the law makes him responsible to 
his pupil. ; 

An executor is entitled to his discharge at the expiration of one year ; his accounts 
cannot remain open, and his responsibility be continued for a number of years ; 
and when they have been once settled by the court of probates, contradictorily with 
the heirs of age, or minors represented by their tutors or under-tutors, the decree 
will be as final and binding on such heirs as any judgment in an ordinary suit, to 
which they may have been parties. 


Where an executor is also tutor to the minor heir, his accountability to him as exe- 
cutor, should be finally determined before he enters upon his administration as 
tutor, which is to last until the majority of his ward, 


Appa from the Court of Probates for the parish of Ouachita, 
Leamy, J. 

Morpuy, J. Nancy Kirkpatrick, by her last will and testament, 
appointed the defendant her executor, and at the same time; tutor to 
her only son, James Strong, a minor. Heaccepted these trusts, and 
qualified in both capacities. After administering on the estate, he filed 
his account as executor, praying for its homologation, for his dis- 
charge as executor, and for a judgment against the estate for a balance 
of $2508 82. Plaintiff, acting as under-tutor to the minor, under 
an appointment of the court of probates, opposed this account on a 
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variety of grounds, several of which were sustained by the judge 
below, who gave a judgment against the executor for $3126 053, 
due the estate, with five per cent interest from the date of its rendi- 
tion. The executor appealed. 
On the trial, several bills of exceptions were taken, which we 
will proceed to notice. The defendant having excepted to plain- 
tiff’s right to oppose his account, evidence was offered by the latter 
to prove that defendant was the tutor of the minor heirs of the 
deceased, to whom he was rendering an account of his’administra- 
tion as executor; but this evidence was objected to, on the ground 
that plaintiff’s opposition did not allege this fact. The objection 
was properly overruled. It came with singular bad grace from 
the defendant, whose duty it was, when rendering his account, to 
have disclosed the name of the heir of the succession, and to have 
required’ him to be cited through his under-tutor. It was not ne- 
cessary for plaintiff to allege the tutorship of the defendant, in his 
opposition. As'soon as his right to oppose the account was con- 
tended, he was bound to show that there existed such an opposition 
of interest between the minor and his tutor, as made it his duty, as 
under-tutor, to appear on behalf of the former; and this he could 
not do without showing that the executor was himself the tutor of 
the minor, to whom he was rendering this account. It has been 
contended that an under-tutor is without authority to oppose, m the 
name of a minor heir, the accounts of an executor, because such a 
step might amount to an acceptance of the estate, which cannot 
take place without the advice and consent of a family meeting, and 
that any judgment which might be rendered would not be conclu- 
sive and binding on the minor, who could, on becoming of age, 
opep and contest the accounts. When an under-tutor deems it his 
duty to contest an executor’s account on behalf of a minor, we are 
bound to suppose'the estate has been accepted according to law, 
otherwise the minor would be without any interest in the matter. 
In.this case, the record shows a large amount of property on 
hand, independent of the monies the executor has to account for. 
As to the effect of the decree in such acase, the defendant has 
treated it asa final one by bringing up this appeal, and such we 
consider it to be. We have said in relation to accounts rendered 
by tutors, contradictorily with the under-tutor, that the decree of a 
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court of probates homologating them, is not conclusive on the 
minor, who, after his majority, has a certain delay to examine and 
contest them; and that the.court can, in no case, discharge the 
tutor, while the law makes him responsible to his pupil. 10 La.,- 
329. Civ. Code, 356. But it is quite different with an executor, 
who, at the expiration of one year, is entitled to hisdischarge. His 
accounts cannot remain open, and his responsibility suspended for 
a number of years. When his accounts are settled and passed 
upon by the court of probates, contradictorily with the heirs of 
age, or minors, represented by their tutors or under-tutors, .as the 
case may be, the decree is as final and binding on such heirs as any 
judgment in an ordinary suit, to which they may have been parties. 
Civ. Code, 301. 2La., 148, 7 Id., 389. 

The plaintiff next offered evidence to show that, as alleged in his 
Opposition, there were nine bales of cotton of the crop of 1839, 
the proceeds of which had not been accounted for. The defen- 
dant objected to any evidence being given in relation to any item 
not included in his account, because he had alleged that he had 
accounted for all the funds that had come into his hands, and be- 
cause it was his intention, as soon as he should be released as exe- 
ecutor, to administer the estate as tutor of the minor, and to account 
in that capacity, for all other sums that might come into his hands 
after,the rendition of this account. The court, in our opinion, pro- 
perly overruled this objection. The defendant received this cotton 
as executor, it was his duty to sell it, and to account for its proceeds 
in this settlement; his accountability to the minor heir, as executor, 
should be finally determined before he enters upon his administra- 
tion as tutor, which is to last until the majority of his ward. It 
would be difficult for the latter, after a number of years, to procure 
evidence to establish his just claims against the defendant as*@xe- 
cutor, supposing that he could at all exercise them, after the final 
judgment and discharge prayed for in this case. 

Another bill of exceptions was taken to the opinion of the judge 
below, who heard witnesses, offered by the plaintiff, to prove that 
the executor had employed the hands belonging to the estate in 
clearing lands, of his own, and thereby to charge him with the 
value of the services rendered to himself individually. We see no 
error in this. The executor was bound to make these slaves labor 

vol. I. 15 
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for the benefit of the estate, or to hire their services, if not wanted 
on the plantation ; instead of doing so, he has employed them for 
his individual advantage, and is bound to account for their hire, 
which is so much money converted to his own use. This case exhi- 
bits strong evidence of the wisdom of that provision of our laws 
which has provided for minors a second protector, when there 
arises a conflict of interest between them and the one to whom 
they are entrusted by law, or the will of their deceased parents. 

We have carefully examined the numerous items of the ac- 
count before us, and the evidence in support of them. The judge 
has rejected many charges and reduced others, and we have not 
found, in his various decisions in relation to them, any error which 
requires our interference ; but in summing up the charges allowed, 
he has committed two errors, to the prejudice of the defendant, 
amounting together to $556 80, which must be corrected. 

At is therefore ordered that the judgment of the court of probates 
be so amended as to decree against the executor the sum of 
$2569 253 cents, instead of $3126 053, with interest and costs 
below, those of the appeal to be borne by the estate. 

Garrett, for the plaintiff. 

McGuire and Ray, for the defendant and appellee. 
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i 
ATHANASE Racuat, Tutor, and another v. Fexice Aimee Racuan 
and husband. 


Courts of ordinary jurisdiction, before which an action of revendication is brought, 
must of necessity pronounce on the validity of a will, under which the property 
sued for is held, either when the plaintiff attacks it, or the defendant sets it up as 
his title. 


The proceedings in a court of probates for the settlement of an estate, such as the 
probate of a will, and the order for its execution, cannot be considered as a judg- 
ment binding on third persons not parties thereto. 


Substitutions in favor of the grand children of the testator, or of the children of his 
brothers or sisters, are prohibited by the Code of this state. 


Substitutions are prohibited by the Code, even when the provisions of the will do 
not tend to alter the course of descents; and whether conditional or uncon- 
ditional. 


The distinction between a disposition by which the usufruct is given to one, and the 
naked property to another, and a substitution, is that by the former the naked pro- 
perty vests immediately on the death of the testator, and must therefore be to some 
one in esse, capable at the time of receiving, and clearly designated by the will ; 
while those who are to take under a substitution, may be unknown to the testator, 
or not in existence at the time of making the will. 


A bequest of certain property, with a provision that the legatee shall not alienate 
any part under any pretext, and that in the event of her dying before her husband, 
it shall pass to her children, contemplates the children in existence at the time of 
her death, and bestows on them no rights whatever until that event, and will be 
considered a substitution, and void as such. 


AtuanasE Racuat, tutor of Olivier Rachal, and Melisse Anty, 
tutor of Sylyere Levasseur, obtained a judgment against the defend- 
ants before the District Court for the parish of Natchitoches, Camp- 
bell, J., from which the latter appealed. The opinion of the court 
contains an accurate statement of the facts of the case, and of the 
questions of law which arose on the trial. 

J. Taylor, for the plaintiffs. The judgment of the District Court 
should be affirmed. The suit is for real property, and the district 
court alone has original jurisdiction. He cited, 10 Martin, 1. 7 
Martin, N. S., 470. 2La., 26. 11 Ib., 384, 394. 12 Ib., 214, 
394. 171b.,4. The will created a substitution, and was conse- 
quently void, and in support of this position, he referred to Civ. 
Code, 1507. "4 Martin, N.S., 45 et seg. 4La., 505. 6 Ib., 235, 
240. 13Ib., 1. Toullier, Brussels ed. 1837, Nos, 36, 37, 42. . 
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Roysden, for the defendants and appellants, urged that the judg- 
ment’should be reversed: 1. Because no judgment of the court of 
probates homologating the proceedings of the family meeting con- 
voked on the petition of Melisse-Anty and authorizing him to sue, 
was produced, the judgment of fie court as well as the advice of 
the family meeting being necessary. 2. Because the district court 
had no jurisdiction. 3. Because the judgment of the court of pro- 
bates ordering the execution of the will was unreversed, no appeal 
having ever been taken fromit, 5 La., 386, 395; and because that 
court had exclusive jurisdiction. Code of Pract., 608, 924. 8 Martin, 
N.S., 115, 520. 1La., 19. 2Ib.. 15. 61b., 656. 4. Because 
the court erred in declaring that the will created a substitution. He 
contended that unless a will can be interpreted in no other manner, 
it shall not be said to create a substitution, 5 Martin, N. S., 304, 
305. 7 Ib., 417. 4 La,, 504; and that no substitution is created 
unless an attempt be made to divert the property from the ordinary 
course of descents, which was not the case in the present instance, 
Civ. Code, 1509. 6 La. 246. 12 Ib., 483-5. 

Morpny, J. The plaintiffs, as the legal heirs and representatives 
of a brother and sister of the late Pedro Cyriac Levasseur, claim 
two thirds of the property left by their uncle, the whole of which is 
in the possession of the defendant, Felice Aimée Levasseur, another 
sister of the deceased, married to Emanuel Hilaire Rachal. They 
allege that the defendant, Felice, sets up title to and detains all the 
property by vitue of an olographic will which institutes her uni- 
versal legatee, but which they aver is null and void as containing a 
substitution or fidet commissum. ‘The defendant excepted to the 
jurisdiction of the district court, and denied that the will contained 
a substitution within the sense and meaning of the Civil Code. 
There was judgment below in favor of the plaintiffs, from which 
the defendants appealed. 


We cannot consider the question of jurisdiction ‘as‘éin open one. 
The doctrine is now well settled that in a suit for property, whether 
the plaintiff attacks the will under which it is held, or the defendant 
sets it up as his title to the property claimed, the courts of ordinary 
jurisdiction, before whom the principal matter, to wit: the action 
of revendication is brought, must of necessity pronounce on the 
validity of the will which is thus drawn in question. ‘The proceéd- 
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ings had in the court of probates for the settlement of ‘the estate, 
such as the probate of the will, and the order given for its execu- 
tion, cannot have the. effect contended for by the appellant; they 
cannot be considered as a judgment binding on the plaintiffs, who 
were not parties to them. 10 Martin, 1. 7 Martin, N. 8., 470. 
2La., 26. 11 Id., 8385 and 394. 12 Id., 214. 

The -only enquiry then in the present case is, whether the will 
of the'late Pedro Cyriac Levasseur contains a substitution repro- 
bated by our laws. This must depend on the terms of the will. 
After instituting the defendant for his universal heir, the testator 
says, ‘en donnant et légant dma seur Felice Aimée Levasseur, 
les biens qui m’appartiendront au jour de mon déceés, je veux et 
ma volonté est positive qu’elle ne puisse les aliener d’aucune 
maniére et sous quelque prétexte que ce soit; que si elle décede 
avant son mari, les dits biens passeront a ses enfans, tels 
qu'elle les aura recus de moi, voulant que celui ou ceux qui seront 
tuteurs desdits enfans quin’auraient pas atteint Page de majorité, 
donnent bonne et valable caution pendant le tems qu’ils gereront 
ce qui appertiendra aux dits enfans mineurs.’ The Civil Code, 
art. 1507, provides that ‘substitutions and fidet commissa are and 
remain prohibited. Every disposition by which the donee, the 
heir, or legatee is charged to preserve for or to return a thing to a 
third person, is null, even with regard to the donee, the instituted 
heir, or the legatee.’ 


It is contended that this will contains no substitution; that the 
property is not given to‘be preserved and transmitted to persons 
different from those who would be called by law to inherit from the 
instituted person, which is the thing forbidden by law; and more- 
oVer that’ the disposition which is'attacked must be considered as 
coming under art. 1509, which permits the naked property*to be 
given to one individual and the usufruct to another. 

“Fhe clause under consideration would be valid under the Code 
Napoleon, the: provisions of which are less rigorous than ours on 
the ‘subject of substitution. It contains an exception ‘authorizing 
substitutions in favor of the grand-children. of a testator, or the 
ehildren ‘of ‘his brothers and sisters. C. N. arts. 1048:and 1049. 
It is well‘known that most of the:provisions of the new,: as well as 
of the old Code, were borrowed from the Code Napoleon,’and the 
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presumption is, that the framers of the Code of this state would 
have expressly retained the éxception, if such had been their in- 
tention. Instead of doing so, they have made the prohibition a 
general one, and we cannot make a distinction which is not to be 
found in the law. It is true that this provision of the will does not 
tend to alter the general ‘order of descents, which is believed to be 
one of the grounds of the prohibition, but it is liable to another 
evil or inconvenience no less great, which is that it ties up pro- 
perty for a length of time in the hands of individuals, and places 
it out of the reach of commerce. In making the prohibition 
general as itvis, the law-giver may have been governed by the 
opinion that a testator should not be permitted to control or regu- 
late the transmission of his property beyond one life. From the 
terms of the will, the substitution appears to be subject to the 
condition that if the instituted heir shall die before her husband, 
the ghildren shall take all the property such as their mother 
received it from him, and an express prohibition is imposed on her 
to sell any part of it under any pretence whatsoever. From this 
it might be inferred that if she survived her husband, she would be © 
under no obligation to preserve for or return to her children the 
entire property ; but admitting this substitution to be conditional, it 
is nevertheless embraced in the provision of our laws prohibiting 
substitutions; it does not distinguish between such as are made 
with conditions, and those that are unconditional; its disposition 
is general, and must be obeyed. Civ. Code 1507. 4 La. 505. 
6 Id. 235. 4 Martin N. S. 45. » 

As to the position that in this case the usufruct of the estate was 
given tothe mother and the naked property to her children, it 
appears to us untenable. ‘The true distinction between such a dis- 
position and a substitution we take to be this, that in the former 
the naked property vests immediately on the death of the testator; 
there must therefore be some one in esse, having capacity at that 
time to receive, and clearly designated by the will, whereas the 
persons who are to take under a substitution may be unknown to 
the testator, or may not be in existence at the time of the making 

. of the will. If in the present case the testator had named the 
children living at the time he made his will, had instituted them 
his heirs, and had provided that after the death of their mother 
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they should take the property, it might perhaps have been diffi? 
cult to distinguish such a disposition from that permitted by art. 
1509 of the Code. But it is evident that the testator had in con- 
templation the children that might exist at the time of the death 
of his sister, and that they were to acquire no ‘rights whatsoever 
until the happening of that event. Had they all died before their 
mother, they could not have transmitted any title in this property 
to their own heirs; whereas the person to whom the naked pro- 
perty in an estate is bequeathed, has a right transmissible to his 
heirs, who may become absolute owners by the death of the 
usufructuary. We must then consider this will as containing a 
real substitution. _ ; 
Judgment affirmed. 





© 


Vicror Hestres v. Peter Petrovic and another. 


Where a note is drawn by two persons, who are bound in solido, the endorser will 
be liable after notice, on proof of demand of either, and refusal of payment. 

Notice of protest to an endorser who had left the country with the intention of re- 
maining abroad, served on his agent, will bind the former. ¥ 

As a general principle, an administrator cannot create any liability binding on the 
estate, though he may, on receiving payment, discharge a debt due to it ; and if he 
discount a note received in payment on the sale of property belonging to the 
estate, his endorsee will have a claim against him personally, and cannot be com- 
pelled to wait for payment imthe ordinary course of administration. 


Tuis was an action before the District Court of the parish of 
Natchitoches, Campbell, J., by the plaintiff against Petrovic and 
Jean Baptiste Trezzini, on a note drawn by Petrovic and one C. J. 
Hardy, and endorsed by Trezzini. A judgment by default against 
Petrovic was not set aside. Trezzini answered by denying all the 
facts and allegations in the petition, adding that if he endorsed the 
note, it was in his representative capacity, and that he’was there- 
fore not personally liable. The note was endorsed ‘J. B. Trezzini, 
administrateur.’ There was a judgment against the defendants, 
in solido. | 

Carr and Pierson, for the plaintiff. 

Roysden, for the appellant. 
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Martin, J. Trezzini,oagof the defendants, is appellant from a - 
judgment against him as. er of Petrovic and Hardy. His 
counsel has assigned for error apparent on the face of the record, 
that payment was not demanded of Hardy, one of the makers of . 
the note, and that no notice of, rotest was ever served on the 
appellant. The two orn hl in solido, the endorser is 
liable on the: demand of and y either of them. The notice 
of protest was served on Sampeyrac, as agent of the appellant, who 
had left the country for Italy. Lamié deposes that the appeilant 
told him that he was going to Italy, and did not intend to return ; 
that he had appointed Sampeyrac as his agent, that he was his 
chargé dés affaires—that he was his general agent during his ab- 
sence. The notary deposed that the cashier of the bank in handing 
him the note to be protested, instructed him to give notice to Sam- 
peyrac, the agent of Trezzini; that, accordingly, he called on 
Sampeyrac, and asked him whether he was Trezzini’s agent, and 
was answered affirmatively ; and that on giving the notice, he was 
instructed if he had any other notices to serve on Trezzini, to hand 
them to his (Sampeyrac’s) clerk. Sampeyrac being examined de- 
posed, that during Trezzini’s absence he acted as his agent, and 
was authorized to collect notes, alist of which was given him; and 
on his cross examination he stated that at the foot of the procura- 
tion Trezzini gave him, he wrote that he owed nothing, and referred 
to a bundle of receipts. The procuration was to collect and not to 
pay; he was authorized to furnish the necessary supplies to Trez- 
zini’s plantation. Before Trezzini left this country for Italy, he gave 
public notice of his intended departure for that country. It does not 
appear to us that the district court erred, in considering the notice 
as duly served. 

It is lastly urged, that the appellant endorsed the note as administra- 
tor of theestate of Rachal, and consequently incurred no personal res- 
ponsibility. Asa general principle an administrator cannot create any 
liability on the estate by his contracts, although he may discharge 
any debt due to the estate, on receiving payment, If therefore he 
discount a note which he has received in payment on the sale of 
any property of the estate, his endorsee has a claim against him 
personally, and cannot be compelled to wait for payment in the 
ordinary course of the administration. We do not wish to be un- 
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derstood as intimating an opinion, whether or not, if a creditor of 
the estate were to receive from an admifiistrator a note given for the 
purchase of any property of the estate, the administrator could re- 
sist the creditor’s claim on him personally, if the note were protested. 
Nothing shows in the present » that the transfer of the note had 
any relation to the affairs of the@states 6 Martin, N. S.,-530. 8 
Id., 451. 12 La., 188. ae 

. Judgment affirmed. 





Tuomas Lay v. Jacos Irwin. 


Damages will not be allowed, where the appellee prays for and obtains an amend- 
ment of the judgment. 


Appeat from the District Court for the parish of Claiborne, 
Campbell, J. 

Martin, J. The defendant is appellant from a judgment ren- 
dered against him on his three promissory notes. He has built a 
hope of having his case remanded on the refusal of the lower court 
to grant him a continuance, and has drawn our attention to his 
bill of exceptions thereto, by which it appears that a continuance 
was refused on the ground of the insufficiency of the affidavit, 
because it did not show either that the evidence expected to be 
obtained was material, that due diligence had been used to procure 
the required testimony, or that the application was not made for de- 
lay. It does not appear to us that the continuance was improperly 
refused. 

The plaintiff and appellee has prayed that the judgment may 
be so amended that the sum of one thousand dollars due the Ist 
of March, 1839, bear ten per cent interest, and the sum of three 
hundred dollars due the 2lst of October, 1839, bear ten per cent 
interest, and that he may have damages fora frivolous appeal. 
The plaintiff is entitled to interest at the rate of ten per cent on 
the note of one thousand dollars payable on the Ist day of March, 
1839, that rate of interest being expressed on the face of the note ; 
the judgment gives interest without stating any rate, which is 
evidently a lapsus calami. He is also entitled to interest on the 
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sum of three hundred dollars, the balance due him on another 
of the notes, although no interest be mentioned in the note, 
because the: money is due for the purchase of a tract of land, 
not indeed at ten per cent as he requires, but at five per cent. The 
plaintiff and appellee having availed himself of the defendant’s 
appeal, and having obtained an amendment of the judgment 
in his favor, is not entitled to damages. 

It is therefore ordered that the judgment of the district court be re- 
versed; and that the plaintiff recover from the defendant the sum of 
twenty-three hundred dollars, with interest at ten per cent on the 
sum of one thousand dollars from the first day of March 1838; and 
interest at the same rate on the sum of one thousand dollars 
from the first of March 1839; and lastly, interest at the rate of 
five per cent on the sum of three hundred dollars from the 
first of March 1837, with costs in both courts. 

Roysden and -Lawson, for the plaintiff. 

Crain, for the defendant and appellant. 


Warren H. Mananve v. [Isaac FRANKLIN and another. 


Where, by agreement between the parties, a judgment has been confessed, on an ex- 
press stipulation of certain conditions as to the time and manner of its execution, 


the conditions will be obligatory. 


Tux plaintiff applied to the District Court of the parish of Ra- 
pides, Boyce, J., for an injunction to stay all further proceedings 
by the defendant Franklin, and James M. Wells, sheriff of that 
parish, under an execution in favor of Franklin, on a judgment 
against William B. Williamson, Eli M. Justice, and himself. The 
injunction was granted, and a judgment rendered as stated in the 
opinion of the court, from which Franklin appealed. 

Brewer, for the plaintiff. 

-Brent and Ogden, for the appellant. 

Martti, J. The petition states that in November,1837, the a 
defendant obtained a judgment against Wm. B. Williamson, Eli M. 
Justice, and the present plaintiff, in solido, for the sum of twenty 
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thousand three hundred and eighty-eight dollars, with ten per cent 
interest on different parts thereof from different periods. This 
judgment was entered by consent, with a stay of execution until the 
Ist of March, 1838, when on payment of six thousand dollars a 
further stay was to be had, &c. The sum for which judgment was 
thus taken, was the price of a number of slaves bought by William- 
son, then in community with his wife, the plaintiff’s mother. The 
judgment recognizes Franklin’s mortgage and privilege as the vendor 
of those slaves, and it was agreed that the judgment should be first 
executed upon them. In November, 1838, Williamson absconded, 
without having paid the second instalment, and leaving several 
other debts unpaid. A few days afterwards, the aforesaid slaves, 
or a large number of them, with other community property, were 
seized on an execution issued on said judgment, but on the 7th day 
of January, 1839, the community was dissolved by her death. 

The community property was sold under a decree of the court of 
probates, with the exception of the real estate, including that which 
had been seized as aforesaid, on a credit of twelve months. The 
above judgment debt was the oldest judgment of record, and had 
precedence of all other mortgages. The amount of probate sales 
was twenty-nine thousand dollars. Franklin made no opposition 
to these probate proceedings. In February, 1839, a further sale of 
community property was effected, and produced ten thousand and 
sixty-nine dollars. At the maturity of the notes taken at those 
sales, the estate of the late wife of Williamson was unrepresented, 
and continued so until sometime in December, 1840, when the 
present plaintiff qualified as administrator, and was advised by 
Franklin to divide these notes among the community creditors. 
Accordingly, with the consent of the other creditors, Franklin re- 
ceived several of these notes, amounting to nineteen thousand dol- 
lars, and agreed to take the present plaintiff’s personal obligation 
for the balance of the judgment; nevertheless, Franklin has caused 
an execution on his judgment to be levied on a tract of land owned 
partly by the said community, and partly by the late wife of Wil- 
liamson, the present plaintiff’s mother, in contempt of his engage- 
ment aforesaid. On a petition to that effect, the sale of the above 
tract of land was enjoined. All the allegations of the petition were 
denied. The district court sustained the injunction until such por- 
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tion of the price of the mortgaged slaves mentioned in the judg- 
ment of Franklin against Williamson, Manadue, and Justice, as 
Franklin may be entitled to, shall first be applied to the payment of 
said judgment, and until such dividend as he may be entitled to 
from the proceeds of the property of the community of William B., 

and Delilah Williamson shall: be applied “likewise in a regular 
course of administration, and ordered that until then he be not per- 
mitted to take out execution against the property of the present 
plaintiff. The defendant, Franklin, appealed. The record shows 
that one of the conditions of the confession of judgment was that 
the mortgaged slaves should first be proceeded against, and that 
the community property should be held liable before execution 
should issue against Williamson’s co-defendants, Justice, and the 
present plaintiff. The inventory of the succession of Delilah Wil- 
liamson, and of the property of the community between her hus- 
band and herself, amounted to one hundred and seven thousand 
nine hundred and thirty three dollars. The plaintiff is curator of 
Williamson, an absentee, and administrator of the estate of Delilah 
Williamson, his mother. Williamson, before his departure, had 
paid the first six thousand dollars, on the payment of which the 
issuing of the execution was to be protracted. Brent, Franklin’s 
attorney, deposed that he received from the present plaintiff, as 
administrator of his mother, notes resulting from the sale of her 
estate, to the amount of eighteen thousand dollars; he did not give 
any receipt therefor, conceiving they were put in his hands that 
he might apply the proceeds to Franklin’s judgment; and on his 
cross-examination, he repeated that he had not received the notes in 
payment of the judgment, but that he was to apply the proceeds 
thereto. The sheriff deposed, that Brent in handing him the exe- 
cution, instructed him to levy on the slaves specified in the execu- 
tion ; and the plaintiff being requested to point them out, replied 
that they had been sold at probate sale, except four which were in 
his possession, and which he declined to point out. This being re- 
ported to Brent, he directed the execution to be levied on the land. 
The statement of facts further shows, that the plaintiff finding that 
Brent considered the notes as placed in his hands merely for the 
purpose of collection, desired that he might return them, and that 
he might make another appropriation of them. We have consider- 
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ed this case in the point of view most favorable to the defendant, 
which is, as his attorney declares, that the plaintiff gave him notes, 
the proceeds of the sale of the community property, including the 
mortgaged slaves, for collection, on a promise that the proceeds 
should be applied to the discharge of the judgment. This judgment 
was confessed on an’ express stipulation that the execution should 
be first levied upon those slaves. With the consent of Franklin, 
the plaintiff in that suit, those slaves were sold, with other property 
of the community; and he consented to receive the notes of the 
purchasers, and to apply the proceeds of them tothe discharge 
of the judgment—in other words, to exercise on the proceeds of 
those notes, the rights which he was bound to exercise upon the 
slaves. The district court, therefore, correctly held him to a strict 
performance of his engagement. A second stipulation in the con- 
fession of judgment was, that the property of the co-defendants .of 
Williamson should not be levied on, until the community property 
was exhausted. 
Judgment affirmed. 


Georce W. Coprey v. Esenezer Huppsarp F int and another. 


. 


The action of rescission for lesion, was intended for the protection of those, who 
have been driven by their necessities, or have, through weakness or improvidence, 
suffered a loss on the sale of land of more than half its value. 

Plaintiff was purchaser of a piece of land containing two thousand acres, and valued 
at six thousand dollars, belonging to an absentee, sold by order of the police jury 
to defray the expense of repairing a road passing through the tract, for two hun- 
dred and seventy dollars; afterwards sold his title, without warranty, to defendants, 
for twelve hundred and fifty dollars ; part of this amount not being paid, he ten- 
dered what had been received, with interest, and prayed far a rescission of the 
sale on the ground of lesion beyond a moiety, or for a judgment for the balance of 
its value: Held, that plaintiff ’s object being to make a further profit, and not to 
protect himself from the consequence of his own weakness or improvidence, he 
did not bring himself within the provisions of the Code, and that an action of 
lesion would not lie. 


Tue judgment from which this appeal is taken, was rendered 
by the District Court of Ouachita, King, J. The plaintiff alleges, 
that he sold to the defendant, Flint, for the sum of one thousand 
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two hundred and seventy dollars, a tract of land in the parish of 
Quyachita, which he had purchased at public auction as the property 
of Daniel W. Cox, the other defendant ; that though in the convey- 
ance which he executed to Flint it is stated that this sum had been 
received by him in cash, he had in fact received but two hundred 
and seventy dollars, having taken a note for the balance, which was 
never paid. He avers that the land was worth ten thousand dollars; 
that he was imposed upon by Flint, and that there was lesion be- 
yond a moiety of its value in the sale ; and that he had tendered to 
Flint the amount actually received, with interest, and the note he 
had given him. The petition concluded with a prayer for a rescis- 
sion of the sale, or a judgment against Flint for the balance of the 
actual value of the land. A second petition was filed, several 
months after, in which the plaintiff alleges, that for the purpose of 
avoiding the action commenced against him, Flint had conveyed 
the land in question to one Daniel W. Cox; prayed that the ac- 
tion against Flint might be consolidated with the one instituted 
by this second petition; that Cox, an absentee, might be cited 
through his attorney in fact; that the sale might be rescinded both 
as to Flint and Cox, that he be put into quiet possession of the 
land, and for five thousand dollars as damages. The two suits were 
consolidated. 

Cox, by his attorney in fact, answered by denying all the allega- 
tions in the petition; he alleged that he held the land by an act of 
sale, executed before the commencement of plaintiff’s suit; that 
his vendor exhibited to him a deed from the plaintiff for the land, 
in which the latter acknowledged that he had received full payment 
therefor ; and that the only title plaintiff ever had was derived from 
an informal sale by the parish judge of Ouachita, who had sold the 
land, as the respondent’s, for taxes assessed by the police jury for the 
repair of roads; which sale he alleged to have been illegal and void, 


Flint denied the allegations of the plaintiff generally. He 
averred that he purchased the land from the plaintiff for twelve 
hundred and seventy dollars cash; and that the latter had bought 
it at a public sale for two hundred and seventy dollars ; but contend- 
ed that the sale to plaintiff was null and void, for various reasons. 
He alleged that the plaintiff sold him his title to the land only six 
days after he had purchased it, for an amount nearly five times as" 
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great as plaintiff had paid for it; that the latter sold him only such 
a title as had been acquired by the purchase at the sale by ordegof 
the police jury ; that respondent’s brother, M. P. Flint, recently 
deceased, had been acting as the agent of Cox, who resided in Phi- 
ladelphia ; that he was one of his brother’s executors, and had 
made the purchase of plaintiff to avoid litigation, and for the pur- 
pose of transferring the land to Cox, its real owner, which he had 
done before the commencement of the present suit ; that the plain- 
tiff knew of his intentions, and that neither ever contemplated a 
sale of a legal title to the land, but only of such precarious claim as 
the plaintiff had acquired by his purchase. 

On these pleadings and the evidence introduced, the case was sub- 
mitted to a jury,who, under instructions from Wilson, J., found that 
the land contained two thousand acres, worth three dollars per 

acre; but returned a verdict for the defendants, on the ground that 
they had not been put in mora. The plaintiff appealed, and a de- 
cision was rendered at Alexandria, in October, 1840, reversing the 
judgment, and remanding the case for a new trial, with instructions 
to the judge below. See 16 La., 380. 

The evidence taken on the former trial, was used, by consent, on 
the second trial of this case, and, with other testimony, established 
the facts stated in the opinion of the court. The jury again found 
that the land contained two thousand acres, worth three dollars the 
acre; they further found that Flint had given. two hundred and 
seventy dollars cash, and his obligation for one thousand, which had 
never been paid; und they returned a verdict for the rescission of 
the sale, on the repayment to Flint of the money advanced by him, 
with interest, and on the return of his obligation. Judgment was 
rendered by the court in conformity with the verdict of the jury, 
but allowing the defendants the election of retaining the land on 
returning to the plaintiff, within six months after notice of judg- 

ment, the sum of five thousand seven hundred and thirty dollars, 
an amount sufficient to make up the full value of the land, with in- 
terest at five per cent from the institution of the suit. 

Buxiarp, J. This case was before us at the last October term, 
and was then remanded fora new trial. See 16 La. 380. The 
result of the new trial was a judgment against the defendants, and 
they have appealed. 
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After an attentive consideration of the case, and an examination 
ofvall the evidence laid before the jury, we find it impossible to 
concur with them in the result to which they have come. We 
cannot regard this, under all the circumstances, as a case for which 
the law affords relief on the score of lesion; a relief founded upon 
the Tdea that the vendor has*been driven by his necessigies to make 
a sacrifice so enormous, as to give rise to the presumption that he 
has been hardly dealt by. On the contrary, it appears to us to 
have-been intended by the parties at the time to place Cox itythe 
situation he was in previously to the forced sale, and that it was a 
mere redemption of the land by Flint, whose brother had been the 
agent of Cox in the sale of his Ouachita lands, with a view to 
reinvest in Cox his original title. It is shown that two thousand 
acres of land had been purchased a few months before by the 
plaintiff, fortwo hundred and seventy dollars. He sells it shortly 
afterwards to Flint for a profit of one thousand dollars, without any 
ultimate responsibility as warrantor, and he has avowed in the 
presence of this court in the argument, that if the thousand dollars 
had been paid, this suit would never have been instituted. In that 
event, he would have been satisfied with the profit of one thousand 
dollars, made in the purchase and resale of the land of the absentee. 
But because the purchaser does not comply with his contract in the 
payment of the stipulated price, he seeks to avail himself of the 
equitable action of rescission for lesion beyond a moiety of the just 
price, and thereby, in the event of success, to add upwards of four 
thousand dollars to his profits, or compel both Flint, and Cox to 
whom the land had in the mean time been reconveyed, to sur- 
render it to him, free from any doubts as to title growing out of the 
forced alienation. If we were to tolerate this, we should sanction 
a resort to an action of rescission, intended for the protection of 
weakness or improvidence, when presumed to have been over- 
reached in a hard bargain, in a case in which it is evident the 
plaintiff’s sole object is a further gain and speculation. He comes 
before us avowedly as one ‘gui certat de lucro captando.’ 


The evidence laid before the jury shows the low estimate in 
which titles such as the plaintiff acquired, were held in Ouachita. 
The particular’circumstances attending this sale, are not shown by 
either party. It was proved that on one occasion, twenty five 
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thousand arpens of the Maison Rouge grant, then belonging -to 
Cox and Turner, were sold by a commissioner appointed by’ fhe 
police jury to make a short road through the grant. One witness 
testified that lands sold by order of the police jury for making 
roads, usually sell very low; that lands sold ten years ago under 
similar circumstances, are now extremely low, in consequen@e of 
the title being thought defective; but he adds that it was thought 
the sales last made by the police: jury, that is, those under which 
the plaintiff purchased, were made with unusual care and were 
good. If the plaintiff, who is a member of the legal profession, 
had been of opinion that he had acquiréd a valid title as against 
Cox, it may be well doubted whether he would have sold a tract 
of land worth $6000 for $1270. The estimate which he placed 
upon it when he bid at the auction sale, was probably considered 
by him a fair one, considering all the difficulties attending similar 
alienations. Be that as it may, he has made a profit of one thou- 
sand dollars, and we are of opinion that he does not bring Himself 
within the provisions of the Code, which promises relief to ven- 
dors who have suffered lesion in the sale of their lands to the 
extent of more than half their just value. 

It is therefore ordered that the judgment of the district court be 
reversed, the verdict set aside, and that the judgment of this court 
be for the defendants, with costs in both courts. 

Downs, and Copley, propria persona, for plaintiff. 

McGuire, Thomas, and Flint, for defendants. 
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" Peiswain Gtover, and others, Heirs, &c., v. Epwarp Dory. 


A decree of the Court of Probates admitting certain persons as heirs, is prima 
facie evidence of their being so, though such a recognition will not preclude 
other heirs, or even. debtors of the estate, from showing the contrary; but until 
this is done, the decree of the Court of Probates must be held sufficient evidence 
of heirship. 

Where a note is made payable at a future period, with interest from date if not 
punctually paid, such interest is in the nature of a penalty for not punctually per- 
forming the prineipal obligation, and the failure to do so must be strictly proved , 
to entitle the plaintiff to recover the additional interest: Where such a note 
was payable at a particular place, proof that it was presented and demand 
of payment made at such place ‘after it fell due,’ will not entitle the holder to 
recover the additional interest. 


Tue plaintiffs, as heirs of Ruth Noble, for the use of Jones 
Glover, obtained 2 judgment against the defendant as one of the 
drawers of a promissory note, for the principal sum for which it 
was given, with interest at five per cent from judicial demand. 
The case was tried before the district court of Catahoula, Boyce, J. 

Burrarp, J. The plaintiffs allege that they are the heirs and 
legal representatives of Ruth Noble, deceased, and as such, sue 
wpon a promissory note given by the defendant, Doty, in solide 
with Joseph Williams and James McCoy, for purchases made at 
the sale of the property of her estate, then administered by a 
curator. The note calls for interest at ten per cent from date, if 
not punctually paid. The defendant in his answer admits that he 
signed the note, but he denies that the plaintiffs are the heirs and 
legal representatives of Ruth Noble, to whom the same was made 
payable. He further alleges that the note was given in error. There 
was judgment for the plaintiffs, and the defendant appealed. His 
counsel contends that the court below erred in holding that the 
recognition of the plaintiffs as the heirs at law by the court of pro- 
bates, was conclusive upon the defendant, who was a debtor of the 
estate ; and he eontends that the judgment of that court admitting 
them as heirs, is res infer alios acta. 

We are of opinion that the recognition of the plaintiffs as heirs, 
by the court of probates, furnishes at least prima facie evidence of 
their being so, and would have justified a payment made to them 
by the defendant. It is to that court that absent heirs, to whom 
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estates have fallen in this state, which have been administered by 
curators, are to address themselves in order to call such clurators%o , 
an account; and although such recognition would not preclude 
other heirs who should afterwards appear, nor even a debtor of the 
estate from showing that other persons are in fact heirs, yet, yntil 
such other person is named, and evidence offered to show *his 
heirship in preference to those who may have been admitted by the 
court of probates, which has not been done in this case; such 
evidence of heirship must be held sufficient. 

The defendant further contends, that he cannot be*condemned to 
pay the back interest, stipulated to be paid from the date of the 
note, in the event of the note itself not being punctually paid at 
maturity, because it is not shown that payment was demanded at 
the Gas Light Bank, where it was made payable, at maturity. 
The plaintiffs’ attorney testifies, that after the note fell due, he 
presented it for payment at the bank; he is not positive that he did 
so, but feels satisfied in his own mind that he did; he intenfed to 
be particular in the matter, and, not to omit any formality. Ad- 
mitting that this testimony shows a demand of the note at the place 
where it was made payable, yet it shows that the presentment was 
after the note was due, and not at its maturity. The back interest 
is in the nature of a penalty for not punctually performing the 
principal obligation,; and his failure to do so must be strictly 
proved. .The makers may have had the money ready in bank on 
the day the note fell due, and have withdrawa it when they found 
that the note did not make its appearance. The court, in our 
opinion, erred in allowing the interest. 

ft is therefore ordered that the judgment of the district court be 
reversed, and that the plaintiffs recover of the defendant, Edward 
Doty, seven hundred and twenty seven dollars and fifty cents, with 
five per cent interest from the 4th of August, 1840, the date of the 
judicial demand, until paid, with costs in the district court; those 
of the appeal to be paid by the plaintiffs and appellees. 

Mayo, for the plaintiffs. 

McGuire and Ray, for the appellant. 
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, easnsun H. Dorsey v. Jonn D. Harpine, Sheriff, and another. 


An assignment of errors may be filed at any time within ten days after the record is 
brought up, where the case has not in the meantime been fixed for trial; but when, 
by agreement, tacit or otherwise, the case has been fixed before the expiration of 
the ten days, such assignment must be filed in*time to give the epposite counsel 
an opportunity of knowing what he has to contend against; and one day, at least, 
should be allowed for this purpose. ; 


The appeal will be dismissed where the certificate of the clerk shows, that the record 
does not contain the parol evidence adduced in the trial, and that the parol evi- 
dence was not reduced to writing, and there is no statement of facts, bill of excep- 
tions, nor assignment of errors. 


Apprat from the District Court for the parish of Carroll, Tenney, 
J. This was an action against John D. Harding, sheriff of the 
parish of Carroll, and Susan Elizabeth Tompkins, tutrix of J. M. 
Tompkins, to enjoin the said Harding from selling certain negroes 
seized under an execution in the suit of J..M. Tompkins against 
E. F. Atchison et al. The injunction was dissolved with damages. 
The certificate of the clerk stated, that the record was ‘a correct 
transcript of all the proceedings had, of all the papers and docu- 
ments filed, as well as of all the evidence adduced by the parties, 
except the parol testimony which was not reduced to writing.’ 

Copley, for the plaintiff and appellant. 

Selby, for the defendants. 

Gartanp, J. The plaintiff is appellant from a judgment dissolv- 
ing an injunction obtained by him. The defendants filed a motion 
to dismiss the appeal, because the certificate of the clerk shows that 
the parol evidence given on the trial was not takem down, and does 
notcome up with the record. There is no statement of facts, bill of 
exceptions or assignment of errors. The counsel for the plaintiff 
waived the opening; the counsel for defendants proceeded to argue 
his motion to dismiss, and «was proceeding with his objections, when 
the counsel for the plaintiff rose and offered to file a paper, which to 
that moment had been in his possession, which he said was an as- 
signment of errors apparent on the face of the record. Defendants’ 
counsel objected to the paper being then filed, as the cause had been 
fixed for trial without objection, and the argument had commenced. 
The appeal was returnable on the first day of the present term, 
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when, without objection, the cause was fixed for trial on the fourth 
day thereof. The plaintiff’s counsel contended, that by article 807 
of the Code of Practice, he had a right to file his assignment of er- 
rors at any time within ten days after the record is brought up. 
There is no doubt of his right to do so, if the cause has not been 
fixed for trial in the meantime; but if a party agrees directly or 
tacitly to a day being assigned for trial before the expiration of the 
ten days, then he must file his assignment of errors in time to give 
the appellee’s counsel an opportunity of seeing them, and knowing 
what he has to contend against; and we think, at least one day 
ought to be allowed for that purpose. In this case the plaintiff had 
gone to trial, and it was certainly too late to change the issues 
between the parties; we therefore overrule the motion to file the 
assignment of errors. * 

Upon the question of dismissal, we see no distinction between 
this case and that of Roberts v. Benton, just decided, ante’ p. 100. 

The appeal is therefore dismissed with costs. * 





Squire W. McCuvre and another, Executors, v. Georce W. 


Cop.ey and another. 


The purchaser of a slave who has given his note for the price, and afterwards sold 
to a third person who binds himself to pay the note due to the original vendor, 
when sued by the latter will be entitled to a delay to cite*such third person in war- 
ranty. 


Appgat from the District Court of the parish of Ouachita, King, 
J. McClure and one James D. Fenner sue as executors of the 
will of Samuel D. Brown, deceased, for the amount of a promissory 
note of George W. Copley and George Jessup. 

McGuire, for the plaintiffs, contended that arts. 379—382, of the 
Code of Practice, give the defendant no right to time to call his 
vendee in warranty; that he would be entitled to such delay only in 
case of privity between the plaintiff and such second vendee. 1 La., 
37. 8.1b.,37. Merlin Rep. verbo Garantie simple. 

Copley, propria persona, for the appellants. Where a third 
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person has assumed to pay a debt due by defendant to plaintiff, the 
fofher is entitled to the necessary delay to cite such third person in 
warranty. Code of Pr., 378, 379, 423. 6 Martin, N. S., 391, 
458. 7 Ib., 331. 14 La., 498. 

Gartanp, J. The defendants are appellants from a judgment 
rendered against them for the price of a slave purchased by Copley 
at the probate sale of the estate of Samuel D. Browfl, deceased, 
for which he and his co-defendant gave their promissory note. 
Sometime after, Copley sold the slave to one Peck, who expressly 
covenanted and agreed to pay the note of defendants to Brown’s 
estate, and in all things in relation to said note to save them harm- 
less. In the court below, the defendants in their answer set forth 
all the facts, and attach to it a copy of the sale to Peck, and call 
upon him to defend them, and asked the Jegal delay to have their 
warrantor cited. This was objected to by the plaintiff’s counsel, 
and the court overruled the motion, and the defendants excepted. 
This ifthe only point in the case, and we think the court erred in 
not granting the delay. The articles 379, 380, 381 of the Code of 
Practice seen? too clear and imperative to admit of doubt as to their 
construction. In the case of Anselm v. Wilson, 8 La., 37, it was 
held that as there was no privity between the plaintiffs and Erwin, 
who was to reimburse the note to defendant, that delay would not 
be accorded to call him in. The agreement in that case was not 
that Erwin would pay the plaintiff the defendant’s debt, but that in 
case she had to pay it, he (Erwin) would reimburse her. The con- 
tingency was not to operate on Erwin, until it was known whether 
the defendant had to pay. The court in that case went as far as it 
well could to avoid the effect of a positivedaw, which, in its opera- 
tion in the country, is calculated to produce delay in the collection 
of debts, and considerable embarrassment to creditors’ We are 

bound to execute the law in all cases, however hard its operation 
may be, when it appears that its provisions are not seized upon to 
evade the administration of justice, and the collection of just debts. 
In this case we see nothing in the conduct of the defendants at all 
suspicious. 

‘The judgment of the district court is therefore reversed, and 
this case remanded to the district court, with directions to permit 
the defendants to call Alexander D. Peck in warranty, and other- 
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wise to be proceeded in according to law; the plaintiffs paying the 
costs of this appeal. 


fn | 
Georce Currie Duncan v. Lucivs W.- Exam. 


Where one who has sold a tract of land and slaves, and received in payment from 
his vendee notes secured by mortgage on the property, takes back the land and 
gives up the notes with the exception of one equal to the value of certain slaves 
retained by his vendee, which he endorses; on an application by the holder for 
an order of seizure and sale held, that the vendor being personally liable for the 
debt, cannot be considered as a third possessor, and entitled to the notice required by 
the Code of Practice, art. 69. A third possessor is one, who not being liable for the 
debt, has the privilege of discharging himself by abandoning the mortgaged pre- 
mises, 

Where on an application for an order of seizure and sale, the act of mortgage is 
annexed to the petition, which concludes with a prayer that the slaves mortgaged 
may be seized and sold, all the slaves mentioned in the mortgage may be included 
in the order of sale, though a part of them are not named in the petition. 

On an application for an order of seizure and sale by the holder of a note endorsed 
by the defendant, and secured by mortgage on property sold by the latter to a 
third person by whom the note was made but subsequently reconveyed, proof 
of the recording of the original aet of sale will not be necessary as against the 
defendant, he being owner and possessor of the property and personally bound for 
the debt. 

By receiving a pledge from his debtor, a creditor incurs no obligation to grant a 
delay. 

The endorsers of a note secured by mortgage, may, subsequently to the endorse- 
ment, execute an authentic act recognizing such endorsement, and an authentic 
subrogation of the mortgage to secure its payment. 


Apreat from the District Court for the parish of Catahoula, 
Wilson, J. 

Brent and Ogden, for the plaintiff. 

Mayo, for the defendant and appellant, contended that the judg- 
ment should be reversed. 1. There is no evidence of ten days 
notice to the defendant, who is a third possessor, after the expira- 
tion of thirty days demand from the debtor. Code of Pr., 69. 6 
Martin, N.S. 310. 4 La., 323-4. 2. The order of seizure and 
sale extends to two slaves not mentioned in the petition. 3. There 
is no allegation in the petition that the act of sale from Elam to 
Cuny and Taylor was recorded; without such allegation evidence 
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could not be offered to prove it, nor could the order of seizure and 
sale be granted without such proof. 12 Martin, 643. 2Ib., N.S., 
359. 3 Id., 225,511. 51d., 38. 6Id.,241-3. 1 La., 214. 


Martin, J. The facts of this case are these: The defendant 
sold a tract of land and slaves to Cuny and Taylor, for a sum of 
money, which was to be paid in six yearly instalments of unequal 
amounts, for which he took their several notes, secured by mort- 
gage. He negotiated one of them which was for nine thousand 
dollars, and afterwards took a retrocession from his vendees, who 
engaged to take it up, and in consideration of this, retained some 
of the slaves, which were excepted from the retrocession. This 
they failed to do, and the plaintiff became the holder of the note. 
The defendant being liable as endorser, pledged to the plaintiff a 
note of Jesse A. Bynum for eight thousand three hundred and 
thirty three dollars, secured by a mortgage; and the deed of 
pledge contains a clause by which the pledgor engages to pay the 
costs of any suit which the pledgee might be obliged or see fit to 
institute on said note, which was payable on the first day of 
January, 1841, but Bynum was at liberty to delay the payment 
until the first of March following. On the 23d of February, the | 
plaintiff took out an order of seizure and sale to enforce the pay- 
ment of the note out of the property originally mortgaged by 
Cuny and Taylor tothe defendant. The latter took the present 
appeal from this order. His counsel has placed the case before us 
on the following. assignment of errors. Ist. The affidavit is in- 
sufficient, the appellant being a third possessor, as it is not asserted 
that he had ten days notice after the expiration of thirty days de- 
mand on the original debtor. 2d. The order of seizure and sale 
incorrectly extends to two slaves, as to whom the petition is silent. 
8d. The petition does not allege that the defendant’s sale to Cuny 
and Taylor was duly recorded, it is not made part of the petition, 
and no certificate of record is mentioned. 4th. Bynum’s note is 
no way accounted for. 5th. The authentic transfer of the mort- 
gage by the plaintiff’s endorsers was made after the endorsement 
of the note, when they had no interest therein, nor in the mortgage 
by which its payment was secured. ~ 


I. The appellant being personally liable for the debt, cannot be 
considered as a third possessor in the extent of the word. It is of 
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the essence of third possession, that the possessor, not being liable 
for the debt, has the faculty of discharging himself by oacane 
the mortgaged premises. 

Il. It is true that the two slaves alluded to, are not named in the 
petition, but they are in the act of mortgage which is annexed to 
the petition, and which concludes with a prayer that the slaves 
mortgaged may be seized and sold. 

III. With regard to the defendant, who is the owner and pos- 
sessor of the slaves, and personally bound for the debt, no 
recording is necessary. 

IV. The plaintiff received Bynum’s note, not in payment, but 
in pledge; it was not yet payable at the date of the order of 
seizure and sale; the deed of pledge left him at liberty to sue or 
not; the pledgor promissing to pay the cests which the plaintiff 
might incur in any suit he might be obliged or see fit to institute. 
He was not in mora when he prayed for this order of seizure and 
sale, nor is it alledged that he is so at this time. The creditor who’ 
receives a pledge from his debtor, does not thereby incur any ob- 
ligation to grant him a delay. 

V. The plaintiff’s endorsers might well, after their endorsement, 
give him an authentic act recognizing their endorsement of the 
note, and an authentic subrogation of the mortgage which had 
passed to them with the note it was intended to secure. 

Garanp, J., dissenting. This suit was commenced by ex- 
ecutory process, against the defendant, as the endorser of a 
promissory note, and ona subsequent agreement to pay it. The 
petition charges him as being personally responsible, and also as 
the third possessor of the property mortgaged to secure the pay- 
ment of the note. 

It appears that Elam, in March, 1837, sold to P. M. Cuny and 
W..H. Taylor, a plantation and slaves in the parish of Rapides, 
for sixty thousand dollars, and took their several notes, with mort- 
gage to secure.the price, among them the note now proceeded on, 
which he, Elam, had transferred to the plaintiff by endorsement. 
Sometime after this, Cuny resold or retroceded to Elam all his 
right and interest in the plantation and slaves, and all the notes 
given were returned, except the one sued on amounting to nine 
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thousand dollars, and one other of one thousand five hundred 
dollars which Cuny agreed to pay, in consideration of which, Elam 
permitted him to retain the title and possession of seven valuable 
slaves; and the whole original sale was thus cancelled. The 
reason these two notes were not given up, was because Elam had 
transferred them to Barrett & Co., from whom, through an inter- 
mediate person, they had gone into the hands of the plaintiff. The 
note now sued on, not being paid at maturity by Cuny and 
Taylor, was protested, and notice given to Elam as the endorser. 
On the 19th December, 1840, Elam went before a notary in 
New Orleans, and acknowledged that he was indebted to plaintiff 
* in the sum of nine thousand dollars, and interest, as endorser of the 
promissory note aforesaid, which was secured by the mortgage 
from Cuny and Taylor, to him, Elam. ‘And the said Elam being 
desirous to secure unto said Duncan the payment of the above 
described note, and the interest thereon until final payment, and 
for ,which he is bound unto said Duncan as endorser thereon, as 
above set forth—Now therefore, he, Elam, does hereby pledge 


and pawn as collateral security, in favor of said G. C. Duncan 


here present, and accepting for himself, &c.,’ a promissory note 


drawn by Jesse A. Bynum, to the order of and endorsed by said 
Elam, payable on the Ist of January, 1841, for the sum of eight 
thousand three hundred and thirty three dollars and thirty three 
Gents, with interest at ten per cent from January Ist, 1839; the 
payment being secured by a mortgage, &c.; said Bynum having 
the privilege of postponing the payment of the note until March 
Ist, 1841, by paying ten per cent interest. And for the purposes 
~ above stated, Elam transferred and subrogated Duncan to all his 
interest, rights and actions, hypothecary or otherwise, against 
Bynum, on the note and mortgage in case of non-payment. And 
in case Duncan should be obliged, or see fit, to commence legal 
proceedings by suit or otherwise, Elam covenanted to pay all costs 
and expenses attending the collection of Bynum’s note. 

Bynum’s note, due onthe Ist of January, 1844, was not paid 
on that day. Duncan took no steps to collect. it, nor did he wait 
until the expiration of the term to which he, Bynum, had a right 
to postpone the payment, to wit: the Ist of March, 1841, but on 
the 22d of February, 1841, without making any effort to make 
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Cuny and Taylor responsible, or to proceed against the plantation 
in the parish where the sale was passed, or returning to Elam the 
note of Bynum, the plaintiff commenced this executory proceeding 
against Elam in a parish where the slaves only, were in his pos- 
session, and set up this act of pledge as he ground of his being 
directly liable. 

Without the act of pledge, it is perfectly clear to my mind, that 
no direct executory proceedings could have been had on the part 
_ of the plaintiff against the defendant. Duncan had no right to 
proceed directly on the original mortgage from Cuny and Taylor 
to Elam; there being no subrogation as to him, Elam, stood res- 
ponsible only as endorser of the note and third possessor of the 
property. The act of pledge is therefore the basis of his action; 
without it, the plaintiff would have no right to the process he has 
obtained, and 1 do not think he should have the benefit of such 
summary measures as have been taken, without complying with a 
single stipulation on his part, or offering to surrender the note 
pledged. 

The plaintiff, not satisfied with a lien ona tract of land and 
slaves, estimated in 1837 to be worth sixty thousand dollars, to 
secure the payment of nine thousand dollars, induces’ the defen- 
dant to pledge to him a note secured by mortgage for nearly the 
same sum, and in afew weeks after, without waiting until the 
expiration of the time, to the end of which Bynum had a right te 
postpone the payment of his note, proceeds with an order of 
seizure and sale, without returning the note pledged. One means 
by which the defendant might have raised the money to have 
satisfied the debt he owed, was taken from him by the act 
which entitled the creditor to the process he has resorted to; and I 
think he ought to restore it, or carry out the contract in good ‘faith, 
by making some effort to coerce Bynum to pay his note. It is 
administering the law in a mode that gives every thing to the 
creditor, and oppresses the debtor in a manner not contemplated by 
the contract. 

After a careful examination of the facts of the case, I am of 
opinion that the opposition of the defendant should be maintained. 

Judgment affirmed. 
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-Lesror Taaver v. WitiiaM Litriesoun and others. 


Where a landlord, instead of resorting to the means provided by law for obtaining 
payment of his rent and possession of his premises, takes’ upon himself, without 
authority, to remove the property and to turn out the family of his tenant, he wil? 
be liable in damages ; andift will be no excuse, that such removal was effected with- 
out violence or injury. 

Damages for a frivolous appeal cannot be granted by the court, where they have not 
been asked for by the appellee. 

Wituam Littiesoun is appellant from a judgment rendered 
against himself and four others, jointly, by the District Court for 
the parish of Caddo, Campbell, J. 

Gilbert, for the plaintiff. 

Crain, for the appellant. 

Martin, J. The plaintiff, tenant of a log house, was absent 
from home, when the defendant, Littlejohn, accompanied by his 
four co-defendants, came to execute a frontier process for rent 
drrear. They began, by carefully putting out of doors, the table, 
chairs, and the rest of the furniture ; and afterwards led out of the 

‘house the wife and two children ofthe plaintiff, the only persons 
therein; and finally, took out a box, which laid in a corner of the 
house, in which a feathered animal was rendering the first maternal 
duties to her future progeny. They did so with so much care, 
that she was not at all disturbed ; and none of the frail shells, which 

@iclosed the unborn brood, came in such contact with the sides of 

the box or with each other, as to occasion a premature birth. The 

defendant next unroofed the house, and took down so many of the 
logs as to render it uninhabitable. The plaintiff sought relief in 
the district court by the present suit. The defendants pleaded the 
general issue. There was a verdict against them for three hun- 
dred dollars. They made an unsuccessful attempt to obtain a new 
trial, and the present defendant has appealed. The facts were 
clearly proved. Evidence was admitted without opposition, to 
establish that the plaintiff is a man of bad character, addicted to 
hard drinking, and not a very strict observer of one of the ten 
commandménts. The defendant’s counsel in this court, has pre- 
sented to us the above circumstances, the mild manner in which 
they turned out the plaintiff’s family and furniture, and the diffi- 
culty.the ‘landlord had in obtaining his rent or possession of the 
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house, as an excusefor their conduct. The counsel has also urged 
that the district cole erred in- overruling a:motion for a new trial, 
on the ground of excessive damages, the verdict being contrary to 
the law and evidence, and the defendant having been surprised, by 
the testimony of one of the plaintiff’s witnesses, who testified that 
the plaintiff had a lease of the premises. “An affidavit was filed 
stating that they had since discovered a witness, by whom this cir- 
cumstance would be disproved, and another by whom they could 
prove, that the plaintiff had declared that he was a tenant at will 
only, and that he would deliver up possession of the premises 
whenever called upon. 

We are perfectly satisfied, with the verdict of the jury, with the 
opinion of the court refusing the new trial, and with the judg- 
ment. Admitting all the facts which the defendants have alleged 
on their application for their new trial, it appears to us that they are 
without the least excuse. The law has provided various legal 
means by which landlords may obtain their rents, and the posses- 
sion of their houses, and by which intruders may be turned out. 

While we regret the obligation we are under of recording in our 
judgment a resort. to force and violence by any of the inhabitants of 
the state, instead of an application to courts of justice, in redressing 
their grievances, we are much gratified by the opportunity of ex- 
pressing our approbation of the due sense which those of our 
fellow-citizens who constituted the jury in the district court, manis 
fested of their duty to prevent the recurrence of acts showing such 
disregard of the law, and all attempts to seek redress through vio 
lence and force, by ,persons who fancy themselves injured, or are 
really so. And we are surprised that the defendants should have 
conceived the idea that they could excite our sympathy or commis- 
seration. We would have cheerfully granted damages for the fri- 
volous appeal, if they had been asked, or if we thought ourselves 
authorized to grant them when not demanded. 


Judgment affirmed. 
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Spencer GriFFin v. Evian B. Box. 


Where one takes peaceable possession of a portion of the public domain, to which 
no other person has a claim, and possesses it in good faith, he will be protected 
to the extent of his enclosures. : 

The act of 25th March, 1831, relative to injunctions, is one of great severity, and 
must be rigorously construed. It applies only where judgments have been en- 
joined ; in all other cases, the parties must be left to their action on the bond. 


Appxat from the District Court for the parish of Rapides, 
Boyce, J. 

Gartanp, J. Griffin alleges that on or about the 16th of Oc- 
tober, 1840, he purchased at a sheriff’s sale, made under an order 
of seizure and sale in his own name, against Valentine F. Cotten, 
several tracts of land, among which was one section No. 26, in 
township 4, north, range 2, west, in the Opelousas land district. 
That when he went to take possession of said land, he was forcibly 
resisted by the said Valentine Cotten, and his brother Elijah B. 
Cotten; he’then called on the sheriff who made the sale, to put 
him in peaceable possession, which the sheriff was about to do, 
when Elijah B. Cotten got out a writ of injunction against him 
and the sheriff, to prevent it. In his petition, Elijah B. Cotten 
states that he had been in possession of the land about nine 
months; that it belongs to the United States, and that he has ac- 
quired a right of pre-emption to it, by virtue of an act of congress 
passed in 1840, granting pre-emption rights to settlers on the 
public lands, and that he feared Griffin and the sheriff would for- 
cibly put him out of possession. He further, states that he had 
made an application to the Register and Receiver of the proper land 
district, to purchase the land. Upon this petition an injunction 
was granted. Griffin afterwards took out a writ of injunction to 
prevent E. B. Cotten from destroying the timber and committing 
waste; and ‘also a writ of sequestration to prevent him from taking 
away or selling a quantity of cord wood he had cut on the land. 

The suits were consolidated in the district court; there was 
judgment giving Griffin possession of the land, dissolving Cotten’s 
injunction, and condemning him and his sureties, jointly and seve- 
rally, to pay two hundred dollars damages, from which he has 
appealed. 
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This is a posse action on the part of Cotten’ against Griffin. 
He swears in his petition that he has applied to the land officers at 
‘Opelousas for a pre-emption. We have no evidence of that fact, 
and cannot presume it; but we find him making opposition in 
March and April, 1841, toa claim made by Griffin, to purchase 
the two lots or sections Nos. 26 and 27. He was himself ex- 
amined on oath before E. E. Leckie, Esq., and stated that he had 
heard both Griffin and V. F. Cotten say, that these lots were in- 
cluded in the sale from the former to the latter, but he: always 
understood that the land was public; that when he came to the 
country the land was cultivated, and in possession of both these 
persons; and that it so continued until Griffin sold his interest to 
V. F. Cotten, when he, E. B. Cotten, became the overseer or 
agent of his brother. That in 1840, he and his brother cultivated 
the land in partnership; his “services went to balance what land 
- V. F. Cotten brought in more than he did ;’ and the cabins he built 
were within the enclosure made by Griffin and V. F. Cotten. 
Now, according to his own statement, he has taken possession of 
an improvement and enclosed field which he did not make, but 
which he knew was made by others, and we think he complains 
with a poor grace of being disturbed in the possession of it. If he 
is that honest settler in good faith, which it is contended he is, 
why did he not go like many others have done on land to which no 
claim was set up by any one, and improve it, and not endeavor 
to appropriate to himself the labor of others? Had he done so, 
this court would have afforded him all the protection which the 
laws extend to persons in that situation. But suitors must come 
before us with clean hands, when they ask for relief. 


All the evidence in the record shows that E. B. Cotten has taken 
possession of an enclosure, which he did not make ; he says in his 
petition that the land does not belong to him ; he does not pretend 
that he has ever paid any one for it; he says he has a pre-emption 
right, but does not prove that he has made any attempt to exercise it, 
nor does he allege or show a possession of one year. Weare there- 
fore at a loss to understand how he can, under the articles 47 and 
49 of the Code of Practice, maintain a possessory action. We have 
held that when a man takes peaceable possession of a portion of the 
public domain, to which no one else has a claim at the time, and 
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possesses it in good faith, the law will protectjhim to the extent of 
his enclosures, 19 La., 331; but the doctrine is novel to us, 
that an injunction can be maintained to arrest a sheriff engaged in 
putting a party in possession of what he has purchased under legal 
process, on the ground that the officer is about to proceed by force 
or fraud, to dispossess the petitioner. Such presumptions will not 
lie against the officers of justice. It is a little strange the plaintiff 
made no efforts to protect the rights he now esteems so just, pre- 
vious to the sale made by the sheriff of the rights of his brother; 
for he informs us that he knew the sheriff had made a seizure of 
the land about four months pootnnnly to the commencement of 
ithese proceedings. 

Upon a full consideration of the whole case, we cannot resist the 
impression that the proceedings of E. B. Cotten are an after- 
thought; and that he is interposing himself between Griffin and 
his brother. 

Whether Griffin has any title to the land in ‘git, oraright ~ 
of pre-emption to it, we do not decide in any manner. Of the 
evidence he shall produce to sustain his rights, the land officers are 
the proper judges. 

But we think the judge erred in giving damages when he dis- 
solved the injunction. ‘We have always held the act of 1831 rela- 
tive to: injunctions one of great severity, and have construed it 
rigorously, 10 La., 519; and in the case of Morgan v. Driggs, 
&c., 17 1d., 176, we held that the act only applied when judg- 
ments were enjoined. In other cases, parties must be left to their 
action on the bond. 

The judgment of the district court is affirmed so far as it de- 
crees to Spencer Griffin the possession of the lot or section of land 
described as No. 26, in township 4 north, range 2 west; but so 
far as it decrees damages against E. B. Cotten and his securities on 
the injunction bond, it is reversed, reserving to Spencer Griffin, 
his right to proceed on the injunction bond against the principal 
obligor and his securities; the costs in the district court to be paid 
by E. B. Cotten, and those of this appeal to be paid by the ap- 
pellee, Griffin. 

' £lgee, for the plaintiff. 
Brewer, for the defendant and appellant. 
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Raw Roap Company. 


Where a vendor, between whom and the defendant no privity exists, sells to the 
agents of the latter goods known to be for the use of their principal, but-looks 
to such agents exclusively for payment, and after the failure of the latter to pay 
suffers more than fifteen months to elapse before applying to the principal, 
during which time he had settled with his agents, the principal will not be liable 
to such vendor. 


Agents or factors of merchants residing in a foreign country are personally liable 
upon all eontracts made by them for their employers, whether they describe them- 
selves as agents, or not; in the contract. In such cases it is presumed that the credit 
is given exclusively to them, to the exoneration of their employers; but this pre- 
sumption may be rebutted by proof that the credit was given to both, or to the 
principal only. 


Appgat from the District Court for the parish of Rapides, Wil- 
son, J. The facts of this case are stated substantially in the opi- 
nion of the court. In regard to the question, to whom the credit 
was given by the plaintiffs, Young, the superintendent of the New 
Castle Manufacturing Company, deposed, that the credit for the 
articles furnished by the plaintiffs, and for the price of which this 
action is instituted, was not given to the Messrs. Phillips, but to the 
defendants, the articles having been charged to the defendants by 
him, on the books of the plaintiffs, at the time of their shipment; 
and that the plaintiffs regarded the action of R. & J. Phillips as 
that of mere agents. The statement of this witness was corrobo- 
rated by that of Reid, the assistant superintendent. Two members 
of the firm of R. & J. Phillips being examined stated, that they did 
not know whether the plaintiffs gave the credit to the defendants or 
not; and that they sent to the plaintiffs a copy of the original order 
of the defendants, which had been transmitted to them by Lizardi 
& Co., of New Orleans. One of the members of this last house, 
testified, that in their correspondence with R. & J. Phillips, no al- 
lusion had ever been made by either party to the plaintiffs; that he 
did not even -know of the existence of such a company; and that 
his house had been under the impression that the articles ordered 

. by them from R. & J. Phillips for the defendants, had been paid 
for by the Messrs. Phillips in cash, the latter having written to them 
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to that effect, and having drawn on them for the amount, which had 
been paid at sight. Another partner of the house of Lizardi & Co., 
confirmed the statements of the last witness, and deposed that he 
did not believe that the plaintiffs would have given the defendants 
credit for a hundred dollars. He further declared that R. & J. 
Phillips looked to the house of Lizardi & Co. for payment; that 
the former were never authorized by the firm of Lizardi & Co. to 
correspond with the defendants; and that he does not believe that 
any correspondence ever took place between them. 

Dunbar and Hyams, for the plaintiffs and appellants. 

1. The defendants contracted with the plaintiffs through the me- 
dium of an agent. The mandate to Lizardi & Co. was not strictly 
a personal one—it necessarily included the employment of others 
as direct or sub-agents of the defendants. Lizardi & Co. acted 
within their powers in employing such agents. Civ. Code, 2960, 
2975. Merlin, Repert. Mandat, No. 235. In all mandates not of 
a strictly personal character, the power to substitute is implied, un- 
less expressly denied. Civ. Code, 2976, 2977. Discussions of 
‘the Council on art. 1994 of the Code Napoleon (corresponding 
with art. 2977 of the Civ. Code of La.), in note to Pothier, Mandat, 
p- 217, Nos. 82, 449. 18 Duranton, 250, 261, 262. Dubreuil’s 
heirs v. Rouzan, 1 Martin, N.S., 158. Civ. Code, 2981, 2982. 
Pothier, 449. Krumbhaar v. Ludeling, 3 Martin, 640. Williams 
v. Winchester, 7 Ib. N. S., 24. Waring v. Cox, 1 La., 200. Hop- 
kins v.. La Couture, 4 La., 64. Hyde v. Wolf, 4 Ib., 234. 
Woolfe v. Jewitt, 10 La., 390. Lincolnv. Smith, 11 La., 11. 
Zacharie v. Nash, 13 La., 21. 

2.. The agent of the defendants was authorized to deal on credit. 
Having a general power to act, the instructions of the principal are 
not binding on third persons. 1 Pothier Oblig., No. 79. Ib., 
Mandat, No. 89. Brown v. Frantum, 6 La., 47. 

3. The articles have been received by defendants, and they have 
not paid the plaintiffs for them; nor is it proved that they had paid 
Lizardi & Co., before the institution of this suit. 

Ogden and Brent, for the appellees. 

1. Lizardi & Co. had no power to delegate their authority as 
‘agents of the defendants to R. & J. Phillips. Delegatus non po- 
test delegare. Comyn on Contracts, 538, 544. 1 Bouv. Law 
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Dict., 108. 1 Harrison’s Index, 25. Story on Agency, 13; Civ. 
Code, 2976, 2977. 

2. The articles sued for were purchased by R. & J. Phillips on 
their own credit; the defendants are not responsible for their not 
being paid for. Plaintiffs having elected to give credit to R. & J. 
Phillips, cannot hold the defendants responsible. Comyn on Con- 
tracts, 553. 15 East.,62. Story on Agency, secs. 268, 287, 290, 
and note 2, p. 423. 1 Harrison’s Index, 34, 42. 


Morpny, J. The defendants are sued for the value of a certain 
number of sets of wheels, axles, boxes, and other machinery, which 
the plaintiffs allege they sold and delivered to them at their special 
instance and request, some time in December, 1836. The answer 
denies the facts set forth in the plaintiff’s petition, and avers that 
the defendants are perfect strangers to the New Castle Manufactur- 
ing Company, and have never had any dealings with them; that 
they never contracted with them, nor authorized any one to 
contract with them in their name and on their account ; and that the 
said company has no claim against them in law or equity. . There 
was a verdict below in favor of the defendants. After vainly en® 
deavoring to set it aside, the plaintiffs appealed. 

The record shows that some time in July or August, 1836, the 
house of M. de Lizardi & Co., received instructions from the defen- 
dants to procure for their use the articles mentioned in the plaintiffs’ 
petition ; that in order to obtain them, they employed the house of 
R. & J. Phillips, of Philadelphia, who applied to the plaintiffs to 
execute the order, informing them that the articles were wanted by 
and were for the use of the Red River Rail Road Company. The 
articles, when ready, were forwarded to R. & J. Phillips, who con- 
signed them to the house of M. de Lizardi & Co. In two letters 
addressed to R. & J. Phillips by the plaintiffs, they enclosed the 
bills for the wheels and other articles they had furnished, and ad- 
vised them that the amount had been placed to their debit. No 
correspondence whatever passed between the plaintiffs and defen- 
dants, nor between the former and the Lizardis, who never knew 
until ‘after the institution of this suit, by whom the order had been 
executed. They declare that they sent the order to be executed on 
their own credit, and that shortly after receiving the goods they 
forwarded the amount to the Messrs. Phillips, in bills on England, 
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which have since been paid by the defendants. It further appears 
that on the 9th of December, 1836, the plaintiffs in a letter en- 
closing a general bill for the iron work furnished for the Red River 
Rail Road Company, advised R. & J. Phillips that they would be 
drawn on in a few days at short date therefor, and that the. said 
' R. & J. Phillips, in reply, requested that no draft should be drawn 
on them but at four months, as they could not receive the funds for 
a month, when the remittance to them would be in sixty days sight 
bills; and that they would accept such-a draft, and see that the 
money was obtained. This proposition was acceded to by the 
plaintiffs, who received the acceptance of the Phillips for the 
amount. The draft was not paid at maturity, nor has it been 
paid since; but the evidence shows that when the Phillips accept- 
ed plaintiffs’ draft, they were enjoying unbounded credit in the 
United States and in Europe, and that they maintained their credit 
until March, 1837. 

It appears to us that the defendants cannot be made liable to the 
plaintiffs, between whom and them there is no privity of contract. 
dt is clear that although the plaintiffs knew that the articles were 
for the use of the defendants, they looked to R. & J. Phillips for 
payment, and trusted to them exclusively ; advising them that they 
had been debited for the-amount of the articles delivered,’ they ne- 
gotiated with them to obtain their acceptance; and even when this . 
acceptance was protested, they do not appear to have looked to the 
defendants as in any way liable tothem. They give them no notice 
that they were unpaid for the goods forwarded, and only brought 
the present suit fifteen months afterwards, when they had lost all 
hopes of being paid by R. & J. Phillips, and when the defendants 
had settled with M. de Lizardi & Co., the only agents whom they 
acknowledge. The Lizardis acted towards the Phillips as princi- 
pals, not as the agents of the defendants, and one of the Phillips 
has declared that R.. & J. Phillips considered themselves as the 
agents of the house of Lizardi of New Orleans, and not of defen- 
dants, with whom they never communicated. Even if under the 
circumstances of this case, there ever existed any liability on the 
part of the defendants towards the New Castle Manufacturing Com- 
pany, it appears to us that the course pursued by the latter has 
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entirely discharged them. 7 Martin, N. S., 24.* Upon the ground 
of general convenience and the usage of trade, says Story in his 
treatise on Agency, the rule has obtained that agents or factors, 
acting for merchants resident in a foreign country, are held person- 
ally liable upon all contracts made‘ by them for their employers ; 
and this without any distinction whether they describe themselves 
as agents or not in the contract. In such cases it is presumed that 
the credit is given to the agents or factors; and the ordinary pre- 
sumption is not only that credit is given to the agents, but that it is 
exclusively given to them, to the exoneration of their employers. 
Still, however, this presumption is liable to be rebutted, either by 
proof that credit was given to both principal and agent, or to the 
principal only. Story on Agency, sec. 269. In this case the 
whole evidence shows that credit was exclusively given to the 
agents, admitting that R. & J. Philiips can possibly be viewed as 
the ayents of the defendants. 
Judgment affirmed. 


ened 


Spencer GriFFin, Tutor, v. Wittiam WartTERs. 


In an action for the partition of the property of a succession, no claim can be allow- 
ed by the appellate court, which was not made before the court of probates, nor 
decided on by that tribunal. 

Where the community has been dissolved by the death of the Husband or wife, the 
survivor, with the heirs of the community, become co-proprietors of the estate ; 
and where the surviving partuer retains possession he becomes the negotiorum ges- 
tor of the heirs. 


Tuts was an action before the Court of Probates for the parish 
of Rapides, by the plaintiff as tutor of William and David Stokes, 
against Waters as surviving partner of the community formerly 





* In this case (Williams et al. v. Winchester) it was decided that ‘ when goods are 
sold to an agent for an unknown principal, the latter will be liable when dis- 
covered, although no enquiry was made of the vendor, unless the latter let the day 
of payment go by, without making a demand on the principal, who afterwards pays 
the agent.’ Citing.1 Campbell, N. P., 85. 4 Taunton, 576... 15 East.65. 2Li- 
vermore, 199, 200. 
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existing between himself and his wife, and as tutor of Thomas Wa- 
ters, their only child.. There was a judgment, Johnston, J., ho- 
molegating the partition made by the notary, and against the 
defendant for the sum of nine thousand four hundred and fifty four 
dollars, thirty eight cents, to be equally divided between the minors 
represented by the plaintiff. 

Lewis and Bryce, for the plaintiff. 

Dunbar and Hyams, for the appellee. 

Gartanp, J.* This action was commenced for the purpose of 
enforcing a settlement and partition of the estate in community be- 
tween the defendant and his deceased wife, the mother of the 
minors. The defendant, in the month of April, 1828, married 
Elizabeth Stokes, a widow, having two children, without any mar- 
riage contract; they lived together until July 10th, 1833, when she 
died, leaving one child, who is represented by his father, the defen- 
dant. Various inventories of the estate were made in the months 
of February, April, June, and August, 1835. In the month of 
June, in that year, the defendant prayed for the convocation of a 
family meeting to decide upon the terms upon which the property 
should be sold, he having ever since the decease of his wife had 
it in possession administering it, without authority, or making any 
inventory other than those mentioned as having been made in Feb- 
ruary, and April, 1835. These various inventories amounted to 
$52,412, but this sum is to be reduced by re-appraisements very 
considerably. No full inventory was ever made of the debts owing 
to the estate, and it is very difficult to ascertain their amount with 
any exactness. The property composing the succession was sold in 
August, 1835, at public auction, and purchased by the defendant 
for $41,022, and the estimate of the debts and money received, 
made by the probate judge, increased that sum to $76,117 52, 
from which the debts paid by defendant, the value of a slave 
brought into the community, and some other items were deducted, 
leaving a balance of $25,363 14, as-forming the community. One 
half of this sum was assigned to the defendant, and the remaining 
half, with the addition of $1500 received by defendant from the 





* By agreement with the counsel engaged in this case, the opinion of the court was 
prepared after the return of the judges from the Western District ; and was delivered 
in New Orleans, the 31st of January, 1842. 





OCTOBER, +1841. 


Griffins Tutor, v. Waters. 








estate of his wife, amounting to $14,181 57, was decreed to be 
divided between the two minors represented by Spencer Griffin, 
and their half-brother, represented by the defendant and his under 
tutor, making the sum of $4727 19 due toeach. From this judg- 
ment the defendant has appealed, and in this court the plaintiff 
prays for an amendment of the judgment in his favor.” 


The record is voluminous, the testimony uncertain, and confused 
in some respects, and the accounts so generally and loosely kept, 
that it is impossible to approach to accuracy in coming to any con- 
clusion. 

The evidence shows that the defendant came from Kentucky in 
the latter part of the year, 1824, with a flat-boat load of western 
produce. What the value of this cargo was we cannot ascertain, 
but it appears that he had a partner (Wright) in the adventure, with 
an interest of a third,whosays he put in between five and seven hun- 
dred dollars to purchase it. What this cargo was sold for, does not 
appear, but the witnesses say at a handsome profit. When the de- 
fendant left Kentucky, it is shown he was in very embarrassed cir- 
cumstances, if not altogether insolvent. With the proceeds of their 
cargo of produce, the defendant and Wright purchased a steamboat 
called the Natchitoches, and by running her in the Red River 
trade, it is said, made a great deal of money, but what particular 
sum is not shown. With the funds raised in this manner, the defen- 
dant and Wright purchased successively, the steamers Florence and 
Miama, and with them, it is also in evidence, that they made much 
money, but no specific sum is proved, nor does it appear what be- 
came of the boats. In the spring or summer of 1827, the defendant 
purchased the steamer Dolphin for $8000 in partnership with Wright; 
and others, at different times, had an interest in heralso. Wilson at 
one time owned a half; Soher, Goodman & Co., one sixteenth ; the 
defendant then purchased the whole boat except Wright’s portion, 
and again sold half of her for $4000. Several witnesses swear 
that in the course of the summer and autumn of 1827 this boat’ 
made $6000 in the Red River trade. In the winter of 1827-8, the 
defendant ran the boat in the Ouachita trade, and there several wit- 
nesses say she made $8000, but what portion of these sums belong- 
ed to the defendant is not shown, as there has not been any 
settlement of the partnership accounts exhibited to us, and Wright 
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says they had not been settled with him when he testified in this 
case in 1836. The marriage took place in April, 1828, whilst the 
Dolphin was engaged in the Ouachita trade, and some time before 
she left it for the season. So that a portion of what she made be- 
longed to the community, but how much we cannot tell. 


It is further established that at the time of the marriage the de- 
fendant had several slaves; but itis also proved thatall of them died 
but one, who ran away; and none of them are mentioned on the 
inventory, so that it is unnecessary to remark further about them, 
than to say that whatever profits were made by them after the 
marriage belonged to the community. The evidence also shows 
that the defendant was concerned for some months in a produce 
store at Natchitoches, with McGuire, who says they did a good 
business, but how much was made does not appear with any cer- 
tainty. He was also a partner with Culbertson in a store at 
Alexandria, in which his interest is shown by the books and evi- 
dence to have been $2750, which the probate judge allows and the 
* plaintiff does not contest. 

As before stated, the defendant appears to have left Kentucky 
much embarrassed. He was two thirds owner of a flat-boat cargo, 
costing, according to Wright’s testimony, between fifteen and 
twenty one hundred dollars; he had several children in Kentucky 
to support and educate, he paid off some of his old debts, and in- 
vested the proceeds of his first adventure in a small steamboat, 
which although profitable must have been entirely lost from acci- 
dent or decay; another was then purchased, a third, and a fourth, 
by all of which he is proved to have made money, but the amount 
is left indefinite. The defendant’s counsel insists that he was worth 
at the time of his marriage $23,814 71, which was accumulated 
by his own industry and energies in about: four years and three 
months on small steamboats, in partnership all the time with 
Wright, and at different times with other individuals. We cannot 
“upon evidence so uncertain as that before us, admit that the claim 

is established, when it appears that so large a portion of the profits 
made were withdrawn, and invested in slaves, who afterwards died 
or ran away. This view of the case is confirmed by the evidence 
of Wriglit, who says that his partnership with the defendant was dis- 
solved in 1829, the year after his marriage; that he then offered to 
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take $3000 for his third of what had been made, which defendant 
refused to give, but offered him $1800, and an acquittance for about 
$950, which Wright had withdrawn during the partnership. Their 
accounts consequently were not settled when the witness testified, 
although seven years or more had elapsed since the dissolution of 
the partnership. Taking then this offer of the defendant as a cri- 
terion of what the partnership with Wright was worth, it would 
seem that his share was worth about $5500, which was represented — 
by seven slaves, proved to be valuable, and by his interest in the 
steamboat Cincinnati, which it appears did not turn out a profitable 
investment, although at the time of this dissolution, the heayiest 
losses by her had not been realized. Shriver says in his testimony 
that besides this property, defendant, at the time of his marriage, 
had considerable sums of money due him on Red River for freight 
and produce, and was according to his estimate probably worth 
$20,000, but it is not shown what portion, if any, of these debts 
were collected and went into the community. 


All the property placed on the inventories is stated to belong to 
the community, without reservation or exception, and the law pre- 
sumes it to be so; therefore all claims upon it must be established 
with sufficient certainty to enable a court to ascertain the amount 
with precision, or something approaching it. - 

In the summer after his marriage, the defendant went to Ken- 
tucky, and there built or purchased the steamer Cincinnati, in 
which Wright was a partner, by which operation he lost a conside- 
rable sum, in consequence of the failure of Soher, Goodman & Co. 
who purchased an interest in her; he also lost several slaves by the 
boat remaining in New Orleans for some time, when the yellow 
fever was prevailing. After this, the defendant owned the steamer 
Republican, which it seems he sold in a short time, and made very 
little by. ‘He then purchased the steamer Planet, and sometime 
after the steamers Lioness, Gleaner, and Rapides, the two former 
were lost by accident, before having made much money, but the 
latter proved a very profitable concern. The gross amount earned 
the first season is shown to have been upwards of $51,000, and the 
profits large. The second year the boat did a very fine business, 
but not so much as the year she commenced running. “The pro- 
bate judge has said the community to the ‘time of the death of his 
VOL. I. 20 
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wife, made by the steamers Rapides, Planet, and Gleaner, the sum 
of $19,360, and “by the Lioness previous tovher loss, $4521. In 
these results the evidence has not satisfied us that the judge erred. 


The defendant and others then formed a company called the 
Red River Steamboat Line, of which the capital was $48,000; 
the boats were the Rapides, Caspian, and Lioness. The interest 
of defendant was one half, but the latter boat was lost in the month 
of May, 1833, after earning only $4521, as before stated ; the 
Caspian made $5562 42, up to the time of his wife’s death; and 
the profits of the Rapides are included in the sum of-$19,360, 
herein mentioned. 

During the existence of the community the defendant purchased 
a tract of land of upwards of one thousand acres, on Red River, 
above Alexandria; ‘and a number of slaves were on it, at the time 
that his wife died. The inventory shows the names of eighteen ' 
as belonging to the community, and two had died in 1834, before 
the inventory was made. After the death of his wife, on the 10th 
of July, 1833, the defendant kept possession of all the property, 
land, slaves, the steamers Rapides and Caspian, and all the debts 
due the community; he made no inventory until the month of Feb- 
ruary, 1835, when a partial one was made; a second was made in 
April, a third in June, and a fourth in August of the same year. 
Then the plantation and all the improvements were said to belong 
to the community as before stated. In January, 1834, the defen- 
dant and Beamon purchased in partnership a plantation below 
Alexandria, when the former took all the community negroes off 
the community plantation, and put them on the plantation with 
Beamon ; and in March afterwards, without any authority, he sold 
to Lambeth one half of the community tract of land for $7500, in 
consideration of a half: interest in a large number of slaves, which 
Lambeth had sold him. Between them a partnership was formed, 
the community property was entirely separated and broken up, and 
a large plantation commenced for the benefit of the defendant and 
his partner. The community negroes were, in the early part of 
1835, brought back to the common plantation, and the sum of 
$1500 allowed, in a settlement between Waters and Beamon, for 
their hiré*for the space of eleven months. During that. time one 
valuable slave was accidentally killed, another died, and the defen- 
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dant now wishes to charge the community $5000 for the hire of the 
slaves of the partnership during the time they were on the land be- 
longing to the community, and $14,000 for improvements made 
thereon, thereby reducing the whole value of the land to $6600, 
when the defendant had sold one half to Lambeth for $7500, before 
the improvements were made. 

After the partition was made by the parish judge, acting as a 
notary, the plaintiff presented it to the probate court, praying for 
its homologation, with certain amendments. 


1. That the community should be declared to be worth $100,000, 
as established by the evidence. This is not proved to our satisfac- 
tion. It is true, two witnesses testify that the defendant, at different 
times subsequent to the death of his wife, said that he was worth 
$100,000, but from the manner of those conversations, we think 
more reliance is to be placed on the evidence of Doty, who was 
the confidential clerk of defendant, and who says he believes that 
he knew more of defendant’s affairs than he did himself. He says 
that defendant, at the time of the death of his wife, was worth be- 
tween twenty and thirty thousand dollars. From the expressions 
used, we think the witness meant that the community was worth 
that sum, although he speaks of the defendant. In this view he is 
sustained by the probate judge, who has fixed the amount very 
nearly at the mean between those sums. 

2. The plaintiff alleges that since the partition was made, the 
insurance on the steamboats Lioness and Gleaner, amounting to 
about $20,000, has been received by defendant, and that there was 
other property, particularly a pine wood’s residence, which had not 
been divided. There is no evidence in the record to sustain these 
allegations; the probate judge therefore did not send the partition 
back to the notary, or decide on the application. In this, we think, 
he was correct. If the money has been received and the property 
exists, it may be hereafter divided according to the rights of the 
parties. 

3. It is prayed that the partition be amended by charging the 
defendant with $3000, funds of the community, which he used to 
pay his separate debts. There is no satisfactory evidence in sup- 
port of this allegation in the record. * 

A. It is urged that the community was enriched to the amount of 
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$25,000, by its interest in the Red River Steamboat Line, which 
defendant has not accounted for. Of this there is no sufficient evi- 
dence, and the judge did not err in rejecting it. : 

On the argument of the cause in this court, the counsel for the 
plaintiff insisted that the defendant ought to account for the sum of 
$4000, the difference between the first and third appraisement of 
one half the steamer Caspian. When first appraised, her value, 
in July, 1833, was stated in the inventory at $9000; when last 
estimated, in 1835, it was reduced to $5000. The plaintiff says 
that the defendant ought to account for this difference, or for what 
the boat made during those two years. What our opinion on the 
question may be, it is not necessary to state, as the claim was not 
made in the probate court, nor decided on by that tribunal. Code 
Pr., arts. 1029, 1030, 1031, 1032. 


The first ground of objection filed by the defendant to the homo- 
logation of the partition, is, that the community was insolvent after 
the payment of its debts, and restoring to him the amount brought 
into the marriage. This objection covers a broad ground. We 
have recapitulated the evidence as much in detail as we could. To 
go into an argument upon it, is unnecessary. We do not think the 
community was insolvent, and are of opinion that the probate judge 
fixed the amount with as much correctness, as it could be ascertain- 
ed by the testimony. 

The second ground is, that there should: have been deducted 
from the sum of $19,360, the amount due the steamers Rapides, 
Planet, and Gleaner, the sum of $12,000, for bad debts, expenses 
of collection, and other charges. Upon this objection we must first 
remark that the defendant has all the evidence of those claims in 
his possession, and has not shown, by testimony, any such extraor- 
dinary losses by bad debts or heavy expenses. We cannot say that 
the probate judge erred in overruling the objection. 

The third objection is, that the sum of $25,000 should be allowed 
defendant, as the amount brought by him into the community, 
After a full examination of the grounds on which this objection 
rests, we are satisfied that there is no error in the judgment of the 
probate court upon it. 

The fourth objection is, that the defendant should have been 
allowed the sum of $20,000 for the hire of slaves, and for improve- 
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ments made at his expense, since the death of his wife, on the 


plantation above Alexandria belonging to the community. 


In addition to the facts already stated in relation to the removal 
of the community slaves from the land, and the possession by the 
defendant of all the property composing’ the succession, and the 
sale of one half to Lambeth, it further appears that he had a large 
amount of debts to collect; that he kept possession of the steamer 
Caspian for more than two years, running her in the Red River 
trade; it is proved she was a favorite boat with the public, and 
made a considerable sum of money. The profits made during 
these two years are not accounted for, and as the defendant con- 
tends that he was the co-proprietor and agent of the minors, who, 
for a long time after their mother’s death, had no other representa- 
tive than himself, we will presume that he acted honestly, and 
applied the profit®of one portion of the common property to the 
improvement of the other. That the defendant supposed the 
plantation, and all the improvements, belonged to himself and to 
the heirs of his deceased wife, is shown by the inventory and pro- 
bate sale. In both it is expressly called community property, and 
the defendant signs the acts containing the admission. The 
evidence is not very definite as to the value of the improve- 
ments, and the estimates of some of the witnesses seem extrava- 
gant. A cotton gin was put up, which it is proved cost about 
$2000; several large ditches were dug, and a number of a smaller 
kind. Other improvements, such as erecting buildings, clearing 
land, and making fences are proved. One of the witnesses esti- 
mates the improvements as giving an additional value to the land 
of $20,000 ; others estimate them at much less. Before the im- 
provements were put on the plantation, the defendant had sold one 
half the land for $7500, which shows the whole was worth $15,000; 
in 1834 and 1835, it is shown that land increased rapidly in value ; 
and that in August, 1835, the whole plantation and improvements 
sold for $25,600, on a long credit. The improvements could not 
then be worth more than $10,600, yet the defendant claims $20,000 
of these minors, whose interest was only two-sixths of the whole, 
seeming never to have remembered that he was responsible for any 
part. : 

The counsel for the defendant urge that the community was dis- 
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solved by the death of the wife, in July, 1833, and that after that 
period, he and the minors were the co-proprietors of the estate. 
That is certainly true. 9 La. 583. They further say that the 
defendant was thé negotiorum gestor of the minors, and rely upon 
the decision of this court in the case of Broussard vy. Bernard et al. 
7 La., 216. This is admitted. They then say that according to 
the decision in the case of Percy v. Millaudon, 6 Martin, N.S., 
616, and the article 2278 of the Code, the defendant is entitled to 
compensation for the improvements put upon the property. We 
think there is an obvious distinction between the case of Percy v. 
Millaudon, and this. Percy and Millaudon were joint owners of 
an estate, both majors, and present. Millaudon went on to make 
extensive improvements, Percy stood by making no opposition, and 
afterwards refused to pay his portion of the expense. This court 
very properly held that he should pay. Compage the facts in this 
case with that relied on, and the distinction is plain. Here two of 
the co-proprietors are minors, incapable of acting, the defendant 
takes possession of their property, has no one appointed to repre- 
sent them, makes no inventory for nearly two years, removes the 
slaves, sells a portion of the land, collects the debts, employs the 
steamboats in a profitable business, and renders no account of what 
is made, and then claims indemnity under a law, which says, 
‘ equity obliges a proprietor whose business has been well managed, 
to comply with the engagements contracted by the manager in his 
name; to indemnify the manager for all personal engagements he 
has contracted; and to reimburse him all» useful and necessary ex- 
penses.’ We are clearly of opinion that the defendant does not 
bring himself within the provisions of the law he relies on. 

The fifth objection is, that the defendant should have been allow- 
ed $10,000, for interest paid by him on the community debts, and 
for expenses in collecting the debts due to it. The evidence does not 
sustain thisclaim. The defendant had all the community property 
to pay the debts with; if he has not disposed of it in the manner 
provided by law to pay those debts, it is his own fault. The mode 
of administering the estate according to law is plain; the defen- 
dant did not adopt it, and he must take the consequences. ; 

The sixth objection is, that there should have been a deduction 
of $5000 made from the sum of $10,083 42, the amount due to 
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the steamers Lioness and Caspian, for bad debts, and for the ex- 
penses of collection. We see no sufficient ground for such a de- 
‘duction. The record does not show any such amount of bad 
debts, or that the expenses of collection were so great. X 

The seventh and last objection is, that a deduction. of $10,000 
should have been made from the debts due to the community, for 
off-sets or claims on the part of the debtors. We find nothing in 
the testimony that sustains the claim, and the probate judge was 
right in rejecting it. 

Judgment affirmed. 


JoserpH GitiarD and others, Heirs, &c., v. Samuet GLENN, 
and others. 


Actual possession of part of a tract of land, with title to the whole, is possession 
of the whole; but the party alleging such possession must show fixed and certain 
boundaries to the tract, the whole of which he claims by establishing actual pos- 
session of a part, otherwise possession of a few acres might be extended to any 
number, according to the interest of the party. 


Tuts action was instituted by the heirs of Joseph Gillard, and 
the heirs of Mary Magdelaine La Cour, and Nicholas La Cour, 
against Samuel Glenn, Sarah Duncan, and James McWilliams, 
before the District Court of Rapides, the 19th of October, 1839. A 
judgment was entered, by consent, against McWilliams; and the 
jury having found for the defendants, Glenn and Duncan, judg- 
ment was rendered by Wilson, J., quieting them in their posses- 
sion. 

Elgee, for the plaintiffs. 

Thomas and Dunbar, for the appellants. 

Garuanp, J.* The plaintiffs allege, that for more than a year 
they had, in common, enjoyed, and held peaceable and uninter- 
rupted possession of a tract of land of twenty arpens front, by the 
ordinary depth, on Red River, and also the upper part of a league 





*By agreement with the counsel engaged in this case, the opinion of the court 
was prepared after the return of the Judges from the Western District; and was 
delivered in New Orleans, the 3ist of January, 1842. 
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square of land on the same stream, when the defendants entered 
upon the same, and forcibly and clandestinely took possession of 
small parcels thereof, within a year, and continue to hold posses- 
sion, thereby distumbing them in the use and enjoyment of their 
property, to their great damage. They therefore pray that the de- 
fendants be condemned to surrender the possession of all the land 
they hold or have taken actual possession of, within the year pre- 
ceding the institution of this suit. 

To this petition, Glenn answered, that he and those under whom 
he claims had been in quiet and peaceable possession of the 
premises for more than twenty years; that Isaac Thomas was his 
vendor, and bound to warrant him in his possession; he prays that 
Thomas be cited, and that he have judgment against the plaintiffs ; 
but should they succeed against him, he asks for judgment against 
Thomas. He also denies the plaintiffs’ allegations generally. 

The defendant, Duncan, denies the allegations of the plaintiffs; 
avers that she had been in actual possession and residing on the 
place more than one year previous to the institution of the suit ; 
says she is the tenant of Isaac Thomas, and calls upon him to 


defend her in her possession, and prays for judgment against the 
plaintiffs. No answer was filed by McWilliams, and subsequently 
a judgment by consent was rendered against him, without costs. 


The plaintiffs excepted to the answers of Glenn and Duncan, 
calling Thomas in warranty, which exception. being sustained, 
Thomas immediately appeared, and prayed to intervene in the 
suit, alleging that he was the vendor off Glenn, and the lessor of 
Duncan; that they were in possession under him, and that he 
was bound to defend them. He further says that he has a valid 
title to the land sold to and claimed of Glenn, and also to that 
claimed of defendant, Duncan; he therefore prays to be permitted 
to appear and defend the cause in their stead. He then proceeds 
to deny generally, the demand of the plaintiffs, and says that he 
and his vendee, and tenant for him, have for more than one year 
been in quiet and uninterrupted possession of the land claimed, 
and for a longer period, in good faith; wherefore he says, neither 
he nor his vendee, nor tenant can be legally disturbed in their 
possession; he therefore prays for a judgment in his favor. Sub- 
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sequently, he filed an amended answer, in which the prescription 
of one year is specially pleaded to the plaintiffs’ demand. 

The parties went to trial on these pleadings. The plaintiffs 
showed that they were in actual possession, afid that they lived on, 
and cultivated the front part of the lands claimed by them; which 
they show are held under the same titles set up by them in the 
case of Maes v. Gillard’s heirs, which was decided by this court 
and reported in 7 Martin N. S. 314. They claim in conformity to 
the judgment rendered in that case, and exhibit it, and their titles, 
to show the character and extent of their possession. It does not 
appear that any actual survey, according to the judgment of this 
court, was made by the plaintiffs, previous to the defendants 
taking possession of the land claimed, or for some five or six 
months afterwards, when the interference was distinctly shown; 
and it is not pretended that the plaintiffs had any other possession 
of the places in dispute, than that of being the owners of a large 
tract which included them, the boundaries of which were not at the 
time specifically fixed. 

On the part of the defendants, it is established by the evidence 
of several witnesses, stating what they had seen, and by other cir- 
cumstances, which go to fix the period, that Isaac Thomas 
claiming to be the owner of a tract of forty arpens front on each 
side of the Bayou Taureau, by the ordinary depth; about the,8th 
of September im the -year 1828, went to the place with a United 
States surveyor, acting, as is stated, under the authority of the 
surveyor general of the United States, and proceeded to mark the 
lines, establish the corners,,and locate the claim. Glenn, one of 
the defendants, was reset and Thomas having sold him four 
hundred arpens of the land, put him in possession of that quantity 
on the lower line, by marking it off to him. Glenn, early in Oc- 
tober went on the place again, with negroes, and began to improve 
it by building cabins and clearing land. He shortly after removed 
his family to the place, and it is shown, that in 1829, he had 
twenty five or thirty acres in cultivation near the lower corner on 
the back line. His possession was open and notorious, and he 
remained in possession for along time subsequent to the com- 
mencement of this action. 

As to Sarah Duncan, the other defendant, it is in evidence that 
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her son was with Thomas and the United States surveyor, when 


the survey was made in September, 1828, and that on that day, 
when the corner on the upper line was established, he, Thomas, 
put the young man im possession for his mother, at an old Indian 
clearing. The next day he began to prepare the materials to build 
a cabin, and in two weeks after the family was residing in it, and 
in 1829, had some six or eight acres enclosed, and in cultivation; 
and he continued so to reside and cultivate, until after the insti- 
tution of this suit. One Pamphlin also leased another portion of 
the land from Thomas, lying on each side of the Bayou Taureau, 
but as she is no party to this suit, it is not necessary to notice the 
fact, further, than as it proves an intention to take possession of all 
the land within the limits marked out by the surveyor. 


It is further to be remarked, that when Thomas made this survey, 
and took possession as stated, the case of Maes v. Gillard’s heirs, 
was still pending in the supreme court, with a judgment of the 
district court against the defendants, now plaintiffs, both on the 
questions of title and possession, which case was not decided in 
favor of the present plaintiffs until about a month or six weeks 
afterwards. The boundaries of the plaintiffs were therefore un- 
settled, and the decision of the case with Maes changed them 
materially. 

There- was a verdict and judgment for the defendants, from 
which the plaintiffs have appealed. ’ 

We have given a large share of our attentign to.this case, and 

er mature reflection we are of opinion that the plea of pres- 
cription must prevail. 

In the first place, it is necessary to attend to the prayer of the 
plaintiffs’ petition. It is, that they recover possession of all the 
Jand which the defendants have taken actual possession of, within 
the year preceding the institution of this suit. This looks like an 
indirect admission that some had been taken possession of more 
than one year previously, and at most it only asks for what was in 
actual possession, which quantity has not been shown. The 
plaintiffs have not therefore made their demand certain as to the 
quantity taken possession of within the year, nor does it appear 
they were in possession by any definite boundaries for more than 
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One year previous to the institution of their suit. 10 La. 465. 
Code of Pract. art. 49. When a party alleges possession of a 
large tract of land, and shows actual possession of a part only, as 
evidence of his right to the possession of the whole, he must show 
specific and fixed limits and boundaries, otherwise an actual pos- 
session of ten arcres might be made to extend to one hundred, or 
one hundred thousand, as it suited the interest of the party. 
Actual possession of a part, with title to the whole, is no doubt 
possession of the whole, but there must be some fixed limits to the 
whole tract claimed. Civ. Code art. 3400. 7 La. 256. 

In September, 1828, it is certain that the plaintiffs were not in 
possession by any ascertained boundaries or particular limits. 
Their suit with Maes was still pending, and according to the 
pleadings in that case, he was in possession and suing for a distur- 
bance and slander of title. 

From the evidence before us,, we cannot doubt that Thomas 
made his survey in the month of September, 1828, and at that 
time put Glenn and Duncan in possession of the places they after- 
wards occupied; and that they took actual possession more than 
one year previous to the 19th of October, 1829, when the petition 
in this action was filed. The testimony of Meade, McWilliams, 
Blundel, Kilpatrick, and {the notice in the Alexandria newspaper, 
show it conclusively. 

The counsel for the plaintiffs, who argued this cause with niuch 
force and ingenuity, ‘insisted strongly that the plaintiffs had also a 
civil possession, which conflicted with the possession of defendants, 
and that no pres¢Mption couldyrun. In reply to this, we mut 
refer to what has been preffously said, as to the uncertain extent 
of plaintiffs’ possession, if they ever had any, previous to their 
judgment against Maes; and further say, that the, gist of the plain- 
tiffs demand is that they have been disturbed in their possession, 


or actually put out of it. The question then is, when did this - 


ouster or disturbance take place? We have no doubt it com- 
menced more than one year previous to the commencement of this 
suit. Civ. Code art. 3412. Code Pract. art. 49. 1 Martin N.S. 
17. 31d. 117. 

Judgment affirmed, 
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ALEXANDRIA. 


McKeckney v. Perot; &c. 








In the cases of Gilbert McKeckney v. René Perot, and Paul Tu- 
lane and another v. Charles E. Greneaux and another, from the 
District Court of Natchitoches, and of Bernard Hemken v. Tho- 
mas Wafer, from the District Court of Claiborne, the judgments of 
the lower courts were affirmed, at this term, with damages for frivo- 
lous appeals. 








